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in which Messrs. 0. R. G, and 3. B.. and R. F. 8., profeseed
to settle, or between what parties, or whether the parties ap- .
ared or made defanlt. 1t is guite too absurd to suppose the |

egislature ever intended it such a document as produeed

should bo final and conclusive, wd band the rizhts of partios |
to whom it affords no information whatever,  We cannot |
hold this to be a judgment or deeree wathin the meanmy of the
act,

There was evilence offered at the trinl, independent
of what was considered to be the decision of the Com-;
missioners which might have been sutlicient primd fucir |

tnot eleared from the front to the rear of the lot, and

¢« Mrovert or to cast any doubt upon this part of the plaintifi’s
case, amd no question was made on tho argument of this rule
upon the correctniess of tho view the learned judge took of
that in sulmitting the case to the jury.  The plamtiff proved
l-f' a sntvesyor thit he ran the division line between
plantin®s and dofemdant’s Jand aceording to tho data so
estublished, and found that the defendant bad in

withm his fenees tive and a halt acres belonging to the
plainttf,  The land thiongh which the division line ran was
the five
and a halt acres was the quantity cleared which the defend-
amt had included within his fences.  The remawnder of the

for the purpose of calling upon the defendant to prove why b e i in o state of nature, not fenced in by either

and wherefore he mtertered with @ oad which had been a)
travolled rond tor a number of years, aml apon whieh statute |
labour hud beeu done. When the detendant ottered to prove |
the line to be as he contended for, his evidenee was rejected.
‘The case has not been heard upon the werits, and possibly
it may be that the defendant. by his conduct or nequivscence,
has dedicated the picce of land in question furthe road.  The
matter has been assumed azainsd tre defendant upon the
iden that u judyment of the boundary commissioners bound
his rights, or prevented himn from usserting what he now con-
tends for. Without meaning to xiy the opinion which the
commissioners endeavoured to periect into a judament may
not be quite correct, it that perhaps the detendant may be
liable 1o be indicted for obstructing a road which hisowu acts
and acquiescence may have dedicated to the public, it is sul-
ficient to say that, as he was prevented jcem coing into evi-
dence on the ground that he was boand by a decision which,
in our opinion, was not such a judgment as the statute con-
templates, we cannot support the conviction.

The same course should be taken as was done in Regina ».
Spence, (11 U. C. R. 31) viz., the judgment must be arrested,
0 that a fresh indictinent may be preferred if the parties be
so advised.

Judgment arrested.

Ferrier v. Mook,

fiag to division line agreed on—~Exient of
such right,
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If two perties owning rexpectis e halves of a ot agree to a divson hine which
18 nut the true boundary. and one party clears a portion of land according to
such line, und abtains a nght by pussesan e such portion, this watl not give
him any right by constructive | ssegsiutt to the whole as i thas hine were
carnied out,

The jury having tound a general verhict for the plamufi. though the defendunt
was in fact cubiled 10 the part he bad cleared (—

Held, that this was not gronad for a ncw trial, but for an applscation to resiratn
the plainud from taking posscssion of such part,
(12 B. R.. 319}

Esxcrment for the west half of lot No. seven in the tenth
concession of the township of North Burzess.

The defendant did not limit his defence, but defended
generally for the whole of the half lot.

The plaintiff gave notice that he claimed dumagesas mesne
profits, &c.

At the trial, before Richards, J., at the last spring assizes,
held at Perth, it appeared that the plaintiff was, by patent
dated 10th April, 1824, the owner of the west half of the lot
in question, and the defendant claimed the north-east half of
the lot by deed from the grantee of the Crown for that portion,
which wwwd to one Alexander McMillan on the first of
March, 1 The dispute between the parties was as tothe
boundary between the respective portions of the lot. The
plaintiff gave a ood deal of evidence to establish the bearing
of the side lines of the lot as they should be run according to
the course of the town line of the township. The weight of
evidence ap, to establish this course, as also the front

le of the lot in question upon the tenth concession, to the
ntisfaction of the jury. The defendant gave no evidence to

pasty. A portion of the Jand included within the defendant’s
tences was cleared and fenced by him mote than eg(y
years before the comnencement of the action, and a portion
ot it bad been eleared and fenced within that time.

The defendant relied upon establishing that in the year
1825 the plaintitl and he had agreed that a surveyor should
run a division line, and that such a line wus run between
their possessions accordingly from front to rear of the lot, and
marked by trees being blazed, and that the land cleared and
tenced in by the defesdant was according to that line, both
as respects what was cleared more than twenty yéars sgo
and what had been cleared within that period.

The plainiff pave evidence to show that he had assented
(by a verbal arrangement, as must be supposed, for i
in writing was pmfluced or alluded td in any wn{) toa m
being run between the respective halves of the Jot, but
the surveyor employed used only a compass for the pnrnu—-
each par?' was to ‘paa' half of the expense: thatafter the sur-
veyor had run half through the concession somethin wend
wrong with his compass, ahd the line was never c?m%lgbd H
and because it was not completed the plaintiff would néi pay
any part of the expenses, but said he would do o if the
survey should be completed, but which in fact he contended
had never been done. The defendant in 1849 assented to &
line being run, because he said that if he lost land on the

laintifi’s side of his lot he should gain upon the other uidoi
ut subsequently he receded from this, and stated he
rely upon his length of possession.

‘The learned judge left it to the jury to say what portion of
the west half of the lot had been in poesesasion of the defendant
for twenty years tefore the commencement of this action;
and as to such portion he told them the defendant was enti-
tled to succeed. Then they were directed to ascertain w
portion of the west half of the lot the defendant bad includ
within hisiences, and of which he had not had the actual
session for twenty years; and as to such portion the plaiutiff
wits entitled to recover, and the jury should assess such dam-
ages per acre for six ycars past as they thought reasonable
for the profits. ‘The learned judge expressed to the jury his
opinon that the plaintiff was not to be deprived of such por-
tins of the west half of the lot as might be upon the defen~
dant’s side of the conventional line spoken of, by any cen+
structive possession which might be supposed to arise from a
protraction of that line from the Jand of which the defendant
was in the actual possession, to the front and rear of the lot.

The jury gave a general verdict for the plaintiff, and as-
sessed damages for two and a half acres of the Jand in pos-
session of the defendant at £7 10s.

Philpotts obtained a rule to show cause why the verdict
should not be set aside and anew trial ted, on
that the verdict was contrary to law and evidence, and for
misdirection. He cited Doe dem. Hill v. Gander, 1U.C.R. ¥;
Doe dem. Cuthburtson v McGillis, 2 C.P. 124.

Richards shewed cause, and cited Doe dem. Tayler v.
Proudfoot, 9 U.C.R. 503.
Buaxs, J.; deiivered the judgment of the court.



