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agent to shov cause why the estreat of the recog-
rizaiice of lcnry Smyth and Alfred Sînyth for
tle due appeacance of above defenidant, dated
27th Octoher, 1864, should not bo set aside, and
ifvby the rleri *facia3 issued tiiereon on the Sîli
April, 1865, and returnable into this court, should
Dot bc set aside on the ground that no forfeiture
cf the said recognizance had taken place, nn
sDdictmnent having been found against the said
Josiios Ritchie, at the Court of Oyer and Termi-
Der sud General Gaol D'elivery, in the county of
Sent, at wbich the said Joshua Ritclîie was P),
ippear, asnd that no breacli of the condition nf
the recoLynizance had been made, and on grounds
disclosed'in affidavits filed.

It appeared that on or about the 25th October
last, Joshua Ritchie was committed to the com-
taon gaol of the county of Kent, to await his trial
st the tiien next Court of Oyer and Terminer for
the county of Kent, charged witb a breachi of the
Foreign Enlistment Act; that on the 27th October
lst lie was admitted to bail, to await lis trial at
the said court; and that the recognizance was in
the ordinary forai.

The condition of the recognizance, whiclb was
aso in the ordinary form, was as followvs: IlThe
coadition of the within ivritten recognizance is
Eucli, that whereas the said Joshiua Ritchie was
ibis day charged before, &o., for that, &c. ; îf,
therciore, the said Joshua Ritchie will appear at
next Court of Oyer and Terminer, &o., to be
holden, &c., and there surrender himself into the
custodv of the keeper of the common gaol there,
and pic-ad to such indictment as snay be found
egiust hin by the grand jury for and in respect
of the charge aforesaid, and take lais trial upon
the saine, and not depart the said court without
leave, then the recognizance to be void, &c."

The witness for the prosecution not appearingr,
the grand jury had no opportunity of flndinig a
bill; but the accused, notwithstauding, a
called, and not appearing, his recogn izince
esreated.

PRo15grt A. Harrison showed cause, and argued
îlot the condition of the recognizance was nlot
ýiniply to nppear if a bill were fonnd, but abso-
lutely to appear at the court, and there surrender
biaiself, aud (in the event of a bill beiug found)
plead to such indictment, &c.

D. AIcJichael, in support of the rule, con-
teeded that sucli was flot the legal effeet of the
coadition, antd that in practice the accused was
never req uired to appear unless a bill were fuund.

IIAOARTY, J.-I arn aware the conaitruction for
wbich MNr. Harrison contends has prevailed in
-onie counties, and 1 tbink, looking at the object
wf the recognfzance and the reason of the law,
îlot lais criticism of tlae words of the recogni.
zance is ton sharp. 1 do nlot think it was in-
teaded by the Legislature that the accused slaould
aqppear aaad surrender himself unless a bill were
fouind. Tuec estreat of the recognizance bore was
therefore premature. The rule must be made
absolute for the relief of bail.

àloritîsoN, J., concurred.
Per cur.-Rule absolute.

COMMON LAW CIIAIU'1rils.

DuNN v. JARVIS.

(bin. Stal. U. C. cap. *22, sec. 57-Pinaf iiillp,nt n Id ýfl ilt of
a plea- IVIiea regtilar.

Whcro piaintilf's d9ciaraticn contained two c. uîui..-ii,
lirst lu case againast a sheriT for alieeil brecci of dnly iu
net Payiug over uîoîaey iovîed under au exccmton, :i, th()
second for meuey had aud receivtd-it wa, 1,41, tt plizi-
tilt c'îîid net In defauit of .a piea sigi1 finai jiatIllzut
nder sec. 57 of C. L P. Act.

[Chambers, April 10, 1A65.1

T. Il. .Ince obtained a Sumnmoris callinc? on tue
plaintiff te show Cause why the final juigmetit
entered in this cause shonld flot be set asiîle,
upon the ground tlîat the action was one lor
damages, wbîch could only bc a>sessel hy ajtuîy,
aud upon grounds disclosed iii aflhlavts anid
papers flled.

John» O'Connor sliewed cause.
The declaration contained two cotants, tlie first

in case against a sheriff for nflleged breaich nf
duty in flot paying over naoney levied iuî;-Ier an
execution, and the second a count foir mouaey lied
and received. There heing no ple-a filed or
served. plaintiff entered final judgueîît, un-ler
sc. 57 of the C. L. P. Act.

RîcHARnS, C. J.-I tlaink the declarinag ngninst
tlae slieriff in case for a breacb ni duty, is not a
procceding in wîhicli final judgment ean be entered
under secs. 55 or 57 ni Con. Stat. cap. 22- Tian
action sounds in damages, whlîi miust bu as-
sessed hy a jury. This is thie beat conclusion 1
can formn in tlae haste in whicli 1 have heen caliled
upon to decide, and I inust tiaurefore set aside
the judgment with costs. The joinder ni tlae
ccunt for money laad aud received will flot inake
the ivliole judgment regular, as theu ca.ýe nf
llcstlake v. Abboil, 4 U. C. L. J. '46, decides.

Ilooa'î:a v. Bur.i:v.
1j'crnn-Jwlnîei as ona a uoco,î p0.Çuei, -,- L'cIrlQ 1 ,,t

cof-Idle anîd usdcsc offldat-ils and staicnaeuas iii aliaauls
te, be dtsallowed oet taixatiion.

Ireld, upon lthe fâcis disciosed in tice affida'. ils f.il intis
cause, thit tho premises for which tue acticît nf kjcc' nent
vas brought 'vere vacant when the action was ceutneîîiced
and Ihat judgnient as on a vacant possessioni was cly
oictaiued anad entered.

Wherû plaintlfr fied niany usecess ailidavits and hadc a great
îîuany repetitiouasas veli as idle statemenis on information
sud bciief in affidavits fild, a direction ivas gisea lu lUe
master that they shotid nt bhc aliu-vd to the iclaitiT vu
taxation, theugh he digchargcid dofendant's stiriiiinus
viih costs.

LChambors, April 24,18S65.1

Ejectment, for that part ni No. 86, 6tla Con-
cession, Ernestowu, containing sixty-six acres,
be:ng thiat part of the north east haif w'hich lies
north nf the travehled rond leading. &o.

Notice of plaintiffe tithe, under a deed nf
aseigniment fromn Nicholas Ilinch te the plaintiff,
ni a mortgage made tn George Hlinch, deceased,
dated 23rd February, 1858.

Writ served by affixing a true copy thireof
and of the notice of title to the front door ni the
dwelling bouse on the premises, on the 18th
February, 1865.

Afflidavit ni Alexander Dulmage, that defen-
dant does not reside in Upper Canada, but ie
supposed te reside eitber in Blritish Columbia or
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