
MASTER AND S~ERVANT.

poaition thus taken is that the quality of the deviation is " always

deliveriflg a parce) of his own, and, while making that detour, drove
over the Plaintiff. Erskine, J., thus directed the jury: lit is quite
cisar, thsit, if a servant, witbout hie master's knowledge, takes hie master's
carriage eut of the coacb-house, and with it commits an injury, the master
i ýiot answerable; and tza this ground, that the maister lias flot in-
trusted the servant with the carniage. But, whenever the master lias intrusted
the servant with the control of the carniage, it is no answer that the ser-
vant acted improperly in the management cf it. If it were, it miight be
contendepd, that, if the master directs his servant to drive slowiy, and
servant dlsobeys hie orders, and drives fast, and through his negligence
occasions injury, the master wvill flot be liable. But that is flot the law;
the master in such a case will be' hable; and the ground is, that lie lias
put it ini the servant's power te mismanage the carniage, by iiatrusting
Jiim. with it. And ini this case 1 amn cf opinion that the servant w-as acting
in the course cf his empicymnent, and tili hie had deposited tue carniage
in the Red Lien stables, in Castie Street, Leicester Square. the defendant
was [!able for any injury which might be conimitted threugh bhis negli-
gence." (As reported in 9 C. & P. 007.)

This statement cf the law has approved in thbe foilowing cases, anîong
others; Mitchell v. Creasweller ( 1853) 13 C.B. 237; P1Lil. e~ Read. R.R.
C~o. v. Derby <1852) 14 How. UL. 486; Quinn v. Foiver (188-2) 87
N.Y. 535. But in Storey v. Ashton (1809) L.-R. 4 Q.B. 476, <note 1, supra)
the judges declined ta adopt the unqualified proposition cf Erekine, J., that,
"1whenever the servant ha. entrusted the servant with the cent roi cf the car-
niage, it i. ne ansu-er that the servant acted împroperly ini the management
cf it." It w-as considered that this proposition held geed only iii respect cf
nets doue in the course cf the servant'. employment. This criticismn wvas
clesnly weli fouîîded. But, with ail defereîîce, it may be suggested that
the cîrcunîstance cf the learned judge's having wvrongly expiained the
nationale cf a masten's liabiiity for the negligence cf a driver, doas net
eîitirel>- nullify the value cf his ruling as a prëcedent. The essence of
that ruiing was simpiy, that the driver was te bc regarded as heing en-
gaged in the appointed duty untii the herses slîouid have beeiz lodged in
the stahies, and that hi. master ceuld net escape iiahility coi tue mere
ground cf luis having net baving performed that dîîty in the mnînen pre-
Acnibed. This i. oe possible view regarding the legal effect of sucli cmr-
cumstances as those under con3ideration, and its adoption dees net neces-
sariiy inveive, or depend upen the acceptauce oif the erroeieus notion
whieh w-as digapproved.

in Whatnuan v. Pearson (1868) 37 L.J.CP. 156,. LR. 3 (-'.P 422, 19
L.T.N.S. 29o, 16 Week. Rep. t349. tue defendant. au eontracter uiider a (lis-
trict board, was engaged iii constructiog a seweu-. auîd euuip)loyed mii with
herses and cants. île ni se empleyed werc ailowed an heur for diuîner,
but wero net permitted te, go home te dine or leave thîcir liormes anîd carts.
Une of the men went home auout a quarter et a muile out of the~ direct line
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