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The trial Judge did noV direct the jury as te what evidence
thev were Vo consider or not to conisîder in assessing the damages;
and iV must be concluded that the jury tookç into consideration ail
the portions of the evidence improperly admaitted, to the preju-
dioe of the defendant.

In ail the circumstances, the award of damages was ecsie
and was mnaVerially încreased by the wrongful acts and ixnproper
evidence complained of, and substantial wrong, within the meaning

ofsec. 2S of the Judicature Act, had been donc. The Court
should noV deny the defendant a new triâl simply bcaue his
counsel failed at the Vrtia Vo object Vo the evidence and 'actsý now
complained of: Gage v. Reid, 38 O.L.R. at pp. 521, 523 «The judgment should be set aside and a new trial directed;
the costs of the former trial and of thiýs appeal Vo be eosVs Vo the
defendant in any event.

MEFiREDiTHi, C.J.O., read a short judgment in whieh he said
that he agreed that it was proper that there shoul be a new
trial, thouigh hie did noV subscribe Vo ahl that Ferguson, J.A., had
said.

The learned Chief Justice said that he was always reluctant Vo
interfere with the finding of a jury, and endeavoured Vo, be on his
guard againisV usurping the functions of a jury in a case in whirh
they had corne to a conclusion different from that whiclh he hadl
formied as o the resuit of te evidence; but, at a time liku this,
whlen the minids of the people were rightly inflamed agalinst the

erasand Austrians, ît was incumbent on the Court Vo guard
îgint that, feeling being used to the detriment of a litigant,ad
to he astu1te sec that where iV has been played upon by the sc
cessful litigant he is deprived of any advantage thus unfair1y
obtained, and it is noV unfair Vo presume against such a litigant
that hisý effort has had the desired effect.

MAÂLAEN, J.A., agreed with MEREDITH, C.J.O.

HODGoN-3, J.A., read a judgmnent in whieh he examined with
rare te various objections made by the defend(ant now Vo te
course Vaken and the evidence a lmitted at the trial, and concluded
that there was no ground for directing a new trial-theý appeal
shouId be dismissed with costs.

.MAGIE,, J.A., agreed with HODO;iNs, J.A.

New trîal ordered; MAGEE and LIODOINS, JJ.A., disseuting.


