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,Qourt preferred to, base its decision on the s;eeoiid-whieh in our
viecv is much more doubtful. It held Liebmanin to be a prisoner
of wvar - and. of course, there is abundant authority that a prisoner

ofwar. whether encmy or neutral. 'annot apply for a writ of
habeas corpus: Three Sparnih Saiýorj Case (I1ï79), 2 Wrn. BI1.
1324. But how can a civilian (other than a spy) be regarded as
a --prisoner of war. " The idea sens a contradiction iii terims.
Bouth judges. however. found to the apparent diffieulty an ingeni-
cois answer. They took judicial notice of the changes in modern
warfare. espeeially as waged l)y Gernaiy. They concluded i'rorn
their suirve,- of thes,ý changes that civilians residing iii a hostile
u-ountry arc of great beiligerent, value to their national .sove-
reiLyn 1)*v sending information of enerny inovcm"pnts. liv siýz-
nalling. and by promoting strikes. disturbanees. and titrest in
tb'- eivilian p)opulation. Thesù are iniilitary functions. andi whiem
the Exeeutix e Governnient chooses ta arrest any- alîi1 ellnv 011
thf- ground that lie is perforn-iirg theszý nffiitary funetions. th(c
rotti cannot inquire into the eorrectness or- houa fides of ils
avtion. lIn other words. thcy applied to tbis e te cwell-kflowI

pita. -Art of Stt.upheld in Saiiiumma n v. iuin Scrdlar,'

1906'ý 1 K.B. 613. where the Court of Appeal held that il had
nmo jmrisdietion to question acts of the ludian Governulient con-
is<.aling the private propertv of a native ruler in a protectecd
Sjtat,. 'peux itded *he (Gcc7rujment rept-esciited siieh confiscation
t, W, iin arhîtrary aet of executive itithoritv agaimist that muler
iii bis epaeity as a foreigner' ami lucidly amalvzed in Jhenichawd

Po rcmmd v. À~mSakarlal Chlioh,,iial ( 1906) Af'. 217. The
dtcmtion of ;iu iuterncd alien eonvcrts hilm into a pisoner of

am dm is amn "'Act of State'' imto whieh no court bas juris-

divtion ta luquire. But it niay bc suzgested that. iio!withstan-iil

ing, Ccm'uîauily's uilitarv excesses anmd barbarity. the jqtndgmncts
zivc a sonewhat bold extension to the doctrine of judicial
notice. Wbat is the real evideuce agaimst Lichumauin. and others
like binu. who bave beemi praetically English for m-iny years?

On the third point argucd for tbe Crown, the mlIged right of
the Execiitiv7e Government to arrest and detain om. grounds of


