
LiARI3LITY 0F AN ExEcUTOR Dr SON TOUT AND RIS REPREMSENTATIVES.

ing bis own delif in priority t0 ail others of
equal degree (Ellworthy v. Sandford, 12 W.
If. 1008, 3 iluris. & Colt. 330). Ilowever,
abstracted from the personal iiability of an
executor de son tort as against the ian-fui
executor, if seems that riglitful acts of flic
exceutor de s~on tort-as e. g., payinent for
delivery of goods in a due course of adminis-
tration, if lie ho really acting as execufor, and
the parfy dealing with himi has fair reason t0
suppose lie has authority to act as such-will
bind the property of the deceased (3fount/ord
v Gibson, 4 East, 441; Thoogoson v Hlarding,
2 Ell. & B. 630).

One of thie consequences of an executor de
son tort being fixcd with ail the liabilifies of
an executor is fliat lie is guilty of a devastavit
byý reason of inisapplication of any of the
aMets of tlie deceased; but by the operation of
thaf ancient maxirn of our law, actio per'sona-
Zig snoritur cum lIgerson(d, flic liabilify, in this
case, being in fthe nature of a tort, ferminated
(as if also did in flie case of a riglitful execu-
for, at least, unless bis own representatives,
by becoming flic personal representives of the
original festator, continued the privify of
coufract) wifli the life of the wrong-doer. To
rcmcedy tliis it was euacted hy Statute 30,
Car. 2, c. 7, S. 2 (made perpefual and eulargcd
by 4 & 5 W. & M., c. 24, s. 12), that executors
and administrators of executors of their own
wrong, or administrators who have wasted or
converfed the assets of flie deceased to their
own use, shall be cliargeable in the same
nianner as their testator or intestate would
have hecn if living. Doubts havc arisen on
tlic prcceding clause, wbether if extcnded to
executors and administrafors of auy executor
of right who, for want of privity, were flot
answerable for dcbts due from their flrsf
festator or intestate, aithougli sucli executor
or administrator of right had been guilfy of a
devastavit or conversion, if was enacted by
Stafufe 4 & 5 W. & M., c. 24, s. 12, that fthe
execufors and administrators of sucli execui-
tor or adîninistrator of riglit 'ivlo shal wvaste
or convert to bis on-n use tlie estate of his
testafor or intestate, shahl be chargeabh1,in flic
same manner as their testator or intestate
would have heen.

In pleading the liability of au executor de
son tort, flic same form must ho observed as
in the case of a rigbtful executor, because
there is no other forte ini the register, and a
long course of practice has given this the
Fanction of lan- (W'ood v. Kerry, 2 Com. B.
515 ; the defendant, if he seek to take advan-
tage of the fact, iiu8f show, by pleading, that
the iniDuted character of ciecutor, in flic
given case, was not lawfully assumed.

In cases n-bore privity of contract is pre.
served by the chain of representation beiug
duly continued, it is clearly shon-n hy tho
case of Wells v. Pgdell (10 East, 315) that a
confract is enforceable againsf flic executors
of tlie executor of flic confractor, without any
averment of a devastavit, and thaf tlie liability

cannof ho successfully avoided hy the defend-
ant pleading mereiy that lie bas not any goods
or clitels of the original te8tator in bis
hands to lie adminisfered, but lie must also
plead eifber thaf flic firsf execufor fully
administered, or that lie, the defendant, lias
no "ssefts of flic firsf executor ouf of n-hidi
lie can satisfy any devastavit commiffed by
the first executor. " In such a case as this
the plaintiff is entitled f0 recover bis delif in
either of f no events : if flic defendants bave
received assets of tlic firsf execufor, and tlie
first executor had received assets of Ais testa-
tor and nlot duly applied them." The form of
a piea of plene administravit liy an execufor
of an executor n-ut lie found in Bullen &
Leake's Practice of Pleading, p. 580.

Wîfli regard fo an executor de son tort of a
righful executor, in wliicli case fliere is of
course, no cliain of representafion, and there-
for no privity of coutracf liefween flic original
testafor and the executor de son tort if has,
howcver licen lield fliaf sucli an executor de
son tort may bo made answerable for flic debts
of flic original festator upon the principle
fiaf flic riglifful executor must ho faken to
have posscssedl himself of ail flic assefs of flie
original test ator; and flic defendant, flie
executor de son tort, being estopped from
saying lie is not flic executor of the riglifful
executor, must lie taken f0 have liad the
assets of flic original testafor, if any, n-hicli
bis execufor lcft unadminisfered, fransmiffcd
f0 him ; for flic defendant, in bis assumed
cliaracter of exectufor, miust lie taken f0 have
possessed hijuself of suci assefs of tlie
original festator. But if in fact, as n-as said,
"fliere xvere none suci frausmiffed, and flie
execut or of flic original festafor commiftcd no
dcrastoe)it, and flic defendant bave duly
adminisfered ail flie assefs of flic riglifful
execufor, lie will liave a good defence f0 flie
action." 'lih plaintiffs ouglif not, if flicre
be 'issets of flic original festator, either inde-
pendent of or in consequence of any devastavit
of his executor, to be deprived of their remedy
against those assefs hecause no one thinks
proper to take ouf administration de bonis
nlon f0 flic original festator ; nor ouglif fhey
f0, le driven f0 take ouf sucli administration
tliemselves, when another person flic (defend-
anf) professing to ho fie executrix of flic
riglifful executor, lias possessed herself of
fliose assets" (Me yrick v. -Anderson, 14 Q. B.
p. 272).

On flic oflier liand, in flic somewliaf con-
verse case of a riglifful execufor f0 an executor
de son tort, if lias heen lield in a recent case
hy flic Court of Excliequer ( Wilson v. H1odg-
son, 20 W. R. 438) fliaf unless fiere lie an
averiuenf of a devastavit hy flic executor de
son tort so as f0 briug into play flic before-
mentioned statut e of Car. 2, flic riglifful
exectitor of an execuf or de son tort will
Dot be hiable f0 answer flie confract of tlie
original intestafe or quasi-t estaf or, sud in
sucli a case if will, if seems, lie a suffiçient
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