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To thi

heldtt;:tt:l: plaintiff demurred, and the court
dintrons. . e mere afatement of the taking of a
detuinea v«;lthout sayn.lg how long the same Was
in wp (,’rts not a satisfaction. The argument
istressp 8 of the plea was that it stated that
distron, was ta.lken on the premises, and the
hking th :-s prima facze‘lawful, and that after
Tot to b h1'emedy by distress, the tenant ought

Tholns lt?ra,med by an action for the rent.
raiseq ingthlty of a second distress was definitely
i the By t;case of Lee v. Cooke, 3 H. & N. 203,
defendantsc equer Chamber. In that case the
deningy 3 w.ho were the commissioners for
of the gl c.ert:a_.m lands, distrained a bean stack
the st,alé l:u;mﬂ' fot: a rate due from him, and sold
slo o y auction, one ot the conditions of
Dosseamic f that the purchaser was to take
the bag, and pay for t?xe same at the fall of
Plaingif m;:r. Af: the time of the sale the
the stag ksa d that it would be one thing to buy
when £ , and another to take it away, and
stack £, 1 purchastar attempted to remove the
cibly om the plaintiff’s premises, he was for-
i nolt)'revented by the plaintiff. The purchaser
lovieg pay for the stack, and the commissioners’
Pl'esent,a se_cond distress for the same. The
illega] ; gtlon was accordingly brought for
o purch ress. At the trial the jury found that
tunity of :::r had not at any, time an oppor-
eron k ing the stack away, and the judge
The c(l:::t directed a verdict for the defendant.
ule 4y g of Exchequer had refused to grant &
on beh::lfow cause. On appeal it was argued
the i of the ‘plaintiff that the sale under
raten, £ distress was sufficient to satisfy the
Plain,tiﬁ'? as between the defendant and the
Hllegal here was a valid distress, and that the
. pmconduct of the plaintiff did not divest
"&lntalserty from the purchaser, who might
. thm action of trover against the plain-
o e. value of the stack. The true test,
deliVerys:;d;h was whether there was such &
mtisty e stack to the purchaser as would
o courtet:htute of Frauds. The decision of
ton,” sagy clo.w was flph.eld. « The whole ques-
Whether g hief Justice Cockburn, « turns upon
od ong to? first distress could have been car-
rgueg th.t“s complete accomplishment. It is
the plag t;vivhile the stack stood on the ground
b ntiff there was a constructive deliv-
6 gmhuer, and that the fact of
n being resisted with violence, did not

justify him in rescinding the contract, but that
the remedy was by wover against the plaintiff.
In my opinion this is not the correct view. I
think that the right of the commissioners was
the same 88 if having distrained, they had
possession of the stack for the
gelling it, and the plaintiff had
i and prevented them
the distress.” The rule of
law was stated bY Mr. Justice Crompton to be
that a person cannot distrain & second time for
the same cause if he has had an opportunity
of making available the first distress; but if
act of the distrainee, the
from realizing, he may
distrain again- v. Mawby was distin-
guished on the ground that there a third person
threatened the landlord, and thereby caused
him to withdra® the distress ; 80 here, if the
purchaser had pever made any attempt to get
possession of the stack this case would have
come within the same principle. The first
distress was rendered fruitless by the wrongful
act of the plaintiﬂ‘.
In the case pefore Mr. Serjeant Atkinson, it
was contended by the counsel for the trustee

that the caseé fell within the principle of the
has been a with-

decision ; that where there
drawal from the distress by the landlord, there
having been oods to satisfy his claim

gufficient &
for rent, the POWEr to distrain & gecond time
for the same rent is gone- There was another
contention wi are not here con-

¢h which we
cerned. The judge decided in favor of the
+tv. holding that

the second distress was
valid, on the ground that the withdrawal of
the first distress was at the request of the

debtor and for their accommodation, and that
sequently valid in

distress was con
law. The ratio decidends here adopted is clearly
gsions used by Baron

gupported by the expre -
Parke in Bagge V- Mawby—Lovw T¥mes (London).

distrainor i8

__It may be interesting t0 lawyers to learn
the source of that hackneyed line in «Pina-

isters, and his coaain.,
jon of these

. Gilbert, the
chapter O Coparcenery and as Mr
’ the libretto, is a Iawyer, he has prob-

ably been consciously of unoonaci_onsly pilfering
from Bir william.



