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sued_ the Grand Trunk Company for having de-
Molighed an omnibus which was being driven
::TOSS the rails, He alleged that the train
o me a:t unusual speed, without ringing a bell,
™ Whistling, and knocked over his omnibus.
he ¢ompany pleaded that they were ringing
© bell ; that it was not incumbent on them to
%ound a whistle, and that the plaintiff might
Ve avoided the accident, if he had been care-

- A number of witnesses were examined on
%ach side, and Judge Mondelet, who rendered
© judgment, decided that defendants had
3dduced gufficient evidence to exonerate them
from blame ; and their evidence, which was
ffirmative in its character, was more satisfac-
tory than the negative evidence of the plaintiff,
A0d that the defendants were entitled to the
nefit of the doubt, and the action was dis-
Misted. That was the judgment in the Rolland
:i‘::- The question was whether there was any
nesel‘ence In the present case. Thirteen wit-
ﬁv:esf had been examined for the plaintiff, and
Tt or the defendant. The witnesses for
?1 :;mtlﬁ did not say positively that the bell was
h Tung. They merely said that they did not
°ar the bell ringing, and that if it had been
rHu:& they would probably have heard it. His
in :ﬁr quoted the remarks which he had made
. € case of Wilson v. Grand Trunk Co., in
f;l‘:ng the judgment of the Court of Review,
) Wing a new trial (see 2 Legal News pp. 45—
s The l.)urden of proof was on plaintiff to
OW Violation of duty by defendants. Another
238, Prideauz v. City of Mineral Point, in the
Volume but one of American Reports, was
Wh(;tl‘eferred to as to proof of negligence, and
Were Proofs were upon the plaintiff, and what
presenOt upon him, in chief, in cases like the
&Ssm:t One. In the present case the plaintiff
. 'med the burden of proof, and at the end of
Case the defendant had gone into proof.
Pon the whole the Court had to say whether
coe? Was proof of fault by defendants, or, of
n."i'b'ltory negligence on the part of the
Plaintiff.  1ig Honor was of opinion that there
:b:t:e latter, and the accident was unavoid-
Mo n the p&rt. of the Grand Trunk. The
trieq :’t the engine driver saw the plaintiff he
back, The plaintiff was jumping.the

. k at the time, and he was struck, being too
', by half s second, in clearing the rails.

It
W43 clearly proved by defendants’ witnesses

that the bell was rung. The accident took
place about four o’clock in the morning, when
few persons were about, and all who were there
swear that the bell was rung. The affirmative
testimony that the bell was rung was stronger
than the jcounter negative testimony. Judg-
ment would, therefore, go, dismissing the action,
the plaintiff not having proved culpable negli-
gence on the part of defendants’ employees,
and the defendants having proved the allegation
of their first plea, to the effect that the injury
was caused by plaintifs own want of care.

The judgment is as follows :—

“The Court, etc.,

“ Considering that plaintiff has not proved
the material allegations of his declaration, and
particularly the one charging culpable negli-
gence and neglect on the part of the employees
and servants of defendants in charge of defend-
ants’ locomotive, to comply with the rules and
regulations by law established for the passage
of the locomotives and trains of the defendants
through the streets of the city ;

« Considering that defendants have proved
the allegations of their first plea, to the effect
that the injury to plaintiff complained about
was caused by his own want of care ;

« Considering that the collision, as it occurr-
ed, by which plaintiff was injured in July last,
was avoidable by plaintif, had he used proper
or even common care, and that the defendants’
servants were in no default, but using care, and
that they did what was possible 8o soon as see-
ing that plaintif’s want of care was likely to
lead to collision;

« Considering that the locomotive bell had
been rung and was ringing at the time of the
collision ; i

« Considering defendants not liable, doth
dismiss plaintifi’s action with costs.”

Action dismissed.

Curran § Driscoll for plaintiff.

@G. Macrae for defendants.

SUPERIOR COURT.

MonTrEAL, March 20, 1880.
BREWIS V. STRWART.
Contract made by master while his ship is in peril—
Ratification after the peril is past.
The agreement sued on was in these terms :—

« 8. S. Nettlesworth, 19th July, 1879.
« T hereby promise to pay, as per agreement




