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power men have impliedly yielded, thougli it has obtairied by the public.' And that since the

flot been expressly reserved."-(Chap. 20, s. 34.) public interest is to protect the private rights of

Bynkershoek (1/b. 2. chap. 15~,) says :-"l This em- ail individuals, and to save theni from liabilities

inent domain may .be lawfully exercised when- beyond those which the powvers given by such

ever public necessity or public utility requires it, Acts necessarily occasions, they must always

and this law seemns to be universally recognized." be carefully looked to,ý and must flot be extended

In Blackstofle we read, (Vol. i., p. 139,) " So for other than the legislature has provided, or

great is the regard of the îaw for private pro- than is necessarY and properly i required for the

perty that it will flot authorize the îeast violation purposes which it bas sanctioned."-Per Lord

of it, no, not even for the general good of the Langdale, in Coleman v. E. Go.':, R. W. Go

whole community. . . If a new road were to be 16 L. J. (Chan.) 78.

mad th'ogh hegrounds of a private person R. bas been held in Manser v. N. &- E. Co.,

it might perhaps be extensively beneficial to the R .C. al ae;adi grv eet

public, but the law permnits no man or set ýof men Canal GO., Coop. C. C. 77, "lThat if railway com-

to do this wjthout the consent of the owner of panies in England, in carrying on their works,

the land. In vain it may be urged that the good do more damage than the necessity of the case

of the individual ought to yield to that of the requires, the Court of Chancery will restraifi

community, for it would be dangerous to allow themn by injunction."

any private man, or even public tribunals, to be While then formerly the maxim "Isalus o/Jult

the judge of this common good, and to decide u0rem'a Jex," was the ground for interferefice with

whether it be expedient or not. Besides, the the "lsacred private rights " of the subject, where

public good is in nothing more, essentiaîly ini- such interference is, 'to use the words of Mr.

terested than in the protection of every indi- BroomT, Ilobviously dictated and justified summa

vidual's private rights as modelled by the mn-necesçitZte," yet, to quote from the samne ,writer

ciPa law In his nd n siilar muni-th "The general maxim applies likewise to cases

legislature alone can, and, indeed, frequently ofmr diayocreeinwchtelgs

does, interpose and compel the, individual to ac- lature of publicam utiitatem disturbs the pos-

quiesce ... by obliging the owner to alienate session or restricts the enjoyment of the proper-

h * ossin o eaoal rcadee ty of individuals."l

this pssanesionsi ofo peaonwe picte, andeven As a legislator then I would find ample war-

this is nexes ion caon." wihte eil rant under the general law for consideririg the

tur inugesl ont ationres set 5,tefl dvisability of granting the powers here asked

oing lAngo aer urses, I st. ovo th folor if they aýre of oubicam utilitatem. In this

lOwing .case, however, the legislature bas thought fit to

the governiment of no state can administer its qualify the absoluteness of this language, for the

Public affairs in the most beneficial mariner to seventh section says :-" If the allowance of such

the community at large, if it cannot, on par- application will conduce to the public good, and

ticular emergencies and for public utility, exer- i.,. prooer and jusi under all the circumstances of

cise at least a qualified power of disposing of fte case." Here another element is introduced,

or inipairing in value the property of an indi- one which is to govern in arriving at a correct

vidual citizen." And in sect. 459 we read :-" It decision. I can well understand the legisiature

iS now considered in'England that the true prin- adding this clause in view of the extremnely large

ciple applicable to. ail such cases is that the and ample powers which seem to be contemn-

private interest of, the individual is neyer to be plated in the first section of the Act. 1 must

sacrificed to a greater extent than is necessary consider then flrst, whether the grantiiig the

to secure a public objeci of adequate importance, powers asked for will conduce ad utiitatem pub-

and that the interffrence is, one of an extra- licam, or "lto the public good," and on the

ordinary character." 
threshold of this enquiry, or rather prior to en-

"The extraordinarY p9wer with which ràilway tering upon it, is the consideration of the objec-

COnTPanies and other similar comparues are in- tio raised at the hearing that the 5tatute does

vested by parliament are giveri to them ' in con- not contemplate the making of the dam in ques-

sideration of a benefit which, notwithstanding tion at such a long distance, some 2o miles,

ail other sacrifices, is, on the whole, hoped to be above the miuls of the applicant.


