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aresin counicil respecýtinig eenisorsip, to try the l'entlt
he informration -the defendant's contention being thiat lie
tied to) a trial hy jury.

N cK ay, K.( Y for the defendan t.
vard BaYly, K.C., for the Crown.

STEN, J., in a .vritten judgînent, said that tiiý wa, a second
for prohibition in respect of the saine proceedinig. The

>)tion was refused by Sutherland, J. (ante 9), tiid isi order
rnied by- a, 1ivisional Court (ante 55).
vas arguedl that successive applications are allowable1,. ;tid
ie present application was upon a ground noti out
1 ixpon the for-mer.

ces iapplica,,tionis, the learned Judge idarsoeie
1but largel ' in as where the lirst apitonhas failed1
Sof the lack of some forinality in the procee,(dings;.

,r a careful eualof ail the ma;terýil, thlane 11111,r
abile to see thait the situation had in aiiy wavaleedsic
net, application.
grounids uipoxi which the presentaplatows nd

e, magistrate h-A no j urisdlietion to try the deenan, n
c defendant was entitled to a trial by jur y -were oen n
le to the defendant at thec time of the forme oion
second objecion appeared to be fullv covcered bv Rx v

915), :34 0.1. 368, 35 O.L.R. 95.
order in couneiil, order 3, para. 3 (2), diîHrts thati the
m a\y be recovelred or cnoce ither hy indictînený,it or by

rypoedigmd conivictioni, unlder« the prxsosof
V. of the Crimnil (,0ode. These, proeeedings aetaken
)art XV. of the Codeý, anld, as shewnl by Rex v. - t the
,f tribunal rests entir ely with the p)rosecuLtor.
firet obJection wvas based u1poni the argumienit that,.I while

çtIy sec. 6 of the War Measuires Act, standinig alone,wod
ttorised the passing of the order in ioun ilder ic
rmation was laid, yet that sec- 6; is imdified by e.1;
*10 gives authiority to the Governor In Coliuc to) imp11ost
sand to prescribe whether a penalty' is Io ho itnose uor

y conviction or uiponi indictmnent; thitonmly' one meittod of
Lion van Je presvribed by' the order in councwil; thiat the
iven by the order ni c-ouncil is in flthe alternative; and that

ýin council thus exceeda- and transvends the statutte by
g êhat the prosecution may' be conducted eith&r tponl
y proceedings or uipon indlictment.
,out expressing any final conclusion uiponl this argumiient,

leJudge was deflnitely of opinion that the lack of jui-5


