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that, in the circumstances of this case, any question arises under
the Statute of Frauds.

The plaintiff is suing as upoil an executed eontract, and pro-
duces indisputable evidence of ils terms. H1e dlaims commission
(a) upon sales effced by himself and his agents; (b) upon sales
in the town of Orillia in which thc ddfendant intervened, whih
the plarnîjiff was entitled t0 have. and on whieh lie would have
earned commissions. 1 lhink lie is entitled to recover under both
these hcadings: Burcheil v. Gowrie and Blockhouse Colliei'ies
Limitcd, [1910] A.C. 614, aI p. 226. It was, 1 thînk, inîmated
by counsel that thcy miglit be able to adjust the account if 1 de-
cidcd upon the basis of liability. If this cannot be donc, there
must bie a reference 10 take the account.

But il is proper that 1 should deal specifically with the sale
of 5,800 shares of stock ta Allan Macpherson at 34.1 cents per
ghare. I think Maepherson lived in Orillia at the time of sale;
and, if hie did, the sale bo him would bie covered by whal I have
already said, whether it was directly effcled by the plaintiff or
not. fie was evidently a resident of Orillia when. examined de-
bene mse on the 101h Alay, 1913. But a great duali of evidl1ene,
pro and con, was dirccted lu the question of whethier this is to be
treatcd as a sale by the plaintiff or flot, and 1 propose 10, dete:~
mine this question as a malter of faet. The sales, aetual and
contingent, 10 Macpherson, were eompleted by the defendant
personally. lt was the inere accident of iii healîli that prevented
the plaintiff f rom being present upon that occasioni. The de-
fendant was at the plaintiff's house over night, and the two, wcre
10 go together to, Macpherson that mori-ing. The plaintiff fur-
îîished the horse that convcycd the efendant. It is truc thiat
the defendant and Macpherson had accidentally met a long lie
before, and the defendant had spoken of the ine, but il m'as itot
followed up, and nothing came of il. The plaintiff was ilhi
means of bringing Macpherson and the defendailtogte ais
purckaser and ven.dor; lie was the active niegotiator, funse
the samples which ini the end convinced Macpherson-aîîd 1 flnd
that il was the plaintif 's samples whieh were assayed-he was
in every sense the efficient cause of the sale, and is eu ,ilcd lu ai

commission, whcther Macpherson was or was flot thon living iii

Orillia: the Burcheil case; McBrayne v. Imperial Loan Co.
(1913), 28 O.L.R. 653; Stratton v. Vachon (1911), 44 S.C.11.
395; Coîno v. H-erron (1913), 49 S.C.R. 1, at pp. 8, 9.

The writing defines the rate of compensation upon sales made
at par, and, as il 15 nul pretended that there was any variation


