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taused to plaintif lin being "lobliged to pay a large sum, of
money in procedings instituted to quash the conviction by
force of which, if at ail, such imprisonment could have been
justified." The defendants plcad specially the facts Ieading
u p to the above conviction. ,They also plead "Ilot guilty,"
and note in the margin R. S. O. 1897 ch. 88, secs. 1, 9, 14,
and 15 in Graham's case, and 1, 5, 9, 14, and 15, in the other.

If I rightly apprchcnd Mr. Mackcnzie's argument, he
mnaintains that in cases such as the present the defendants
c-anuiot plead by setting out the defences given in the statute,
buit must plead "lnot guilty " and naine in the margin those
sections on wvhich they rely.

He also complaincd because they have not pleaded that
thie conviction under which they assume te jwitify is stili in
force. But there I think he is wrong. The statement of
elaimi does not say whethcr the conviction was quashed or
xîot. Apparently the pleader wishes this to be infcrred; and
in support of the motion hc tenders a document which does
quiash a conviction which is not inconsistent with the one set
up) in the statements of defence. But, if it is mnaterial to
thie plaintiff's case to prove this fget, it must be doue at the
trial, and it should be plcadcd 11n rcply.

The defences on their face are neither irrelevant nor
emibarrassing. 1JnIs~ the conviction is proved to have been
qnashed, the actions must fail. So far nothing appears in
thie pleadlings to shew how this is.

In support of the motioni werc cited, aînong other cases,
Bond v. Conmce, 15 0. R. 716, and MlNeKay v. Cummings, 6
0. R. 400. The first of these only decides that if Ilnot
guiiltyý by statute"I is pleadcd, the sections relied on must be
note~i in the inargin, and no others can be invoked. The
oithler decides that if Ilnot guilty by statute"I is not pleaded,
then~ the statute will not avail the déendant, unless the
defeýnce is so framed as suhstantially to set it up. I do not
tee how these support the motion. They scem. to me to
have the contrary effect.

Relianve w-as also î)laced on Van Natter v. Buffalo and
Lake Hiuron IR. W. Co., 27 11. C. R. 581; but it does not seem
to be relevant to the present motion.

The motion, in my opinion, must be diqmissed with costs
to dlefendauts in the cause,


