
that lie had the disease of abscess or open soie pri,
application, but that there was a simple sore about
hefore the application, when Dr. Maclean treated h
dislocation of the hip. And- so findîng, it tollows,
also find,. that its existence was something not mi
bc stated hy deceased in answer to, the questions.
other allegatioïis of the defence are covered by
answer of the jury, that deceased did not supprese,
hold any information respecting hie past or present
condition which was material for the insurance cor
know. The contraet of insurance, having been enA
ina 1891, the provisions of sec. 5 of th 'e Act 52 Vie
(0.) applied to it. IBy vîrtue of this section, no0 tE
dition, . . . for avoiding the contract by reaso:
statement in tbe application therefor or inducing ti
ing into of the contract by the company ia vali
lixnited to cases iii which the etatement ie mai
the contract, and the contract is not to be avoidcd b
of the inaccuracy of any sucli statement unless it ie
to the contract. This provision now forma part of
of R., S. 0. 1 897 ch. 203. The effect is, to reduce
staqtemýents virtually to the 'level of representation
whethier or not a. representation was naaterial -,as
question for a jury, if there was one. And hy sec. 3
55 Viet. ch. 39 (0.), now sec. 144 (3) of R.- S. 0.
it is expressly provided ibat the question of niate~r
any contract of insuiranoe shall be a question of faci
jury or the Court if there be no jury.

1It was contended that the findings of the jury
trary to the evidence and the weight of ev.idence. p3
was evidence upon -which the jury miglit corne to th(
sions that they did. As to the existence of thie die
fendaints were obliged to rest, largeîy upntstmn
which carrnes the case no f urther than the existence
on the 1(leg....

Defendints, in order to ecedin their defen.
obliged te convince the jury, flret, of thue existence of
easc of abseess or open seres, scnlthat the answ(
in relation thereto were mnaterial to the contract, an~
thatl they, were untrue. The findings of the jury ar
their favour on any of these points, and the defencý
fore fail....

Appeal dîsxnissed 'with costs.


