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1 - two cases a doctrine miore favourable ta the plaintifl has been
propounded. In one it was held that, if the plaintiff shews that he was
innocent of the charge and states ail he knows, the defendant then has the
burden of proving that he acted bona ï1de in conimencing criminal
proceedings. (b) In the other it was remarked by Rolfe and Parke, BB.,
durlng the argument of counsel, and also intimated by the latter judge in
his opinion that, when the plaintifi' has proved facts shewing that there %as
no probable cause, it lies on the defendant to shew that he believed in the
plaintiff's guilt, or that he was niisled or acted in ignorance. (c) The
authority relied upon was the following passage in the judgment of Lords
MangfieId and Loughborough in /oknsone v. Sataon: IlFromn the want of
probable cause, malice inay be, and most comn-ionly is iniplied»" (et)

Whether the doctrine thus indicated rnay not bc a m-ore
reasonable one than that which has been adopted in A brai/i v.
Nov//i Eastern M~ Co. seems to be fairly open to argument. It
should flot be forgotten that at least a portion of the circumstance9
by which the accuser in any particular instance wvas led to boplieve
in the guilt of the accused are, in the nature of the case, likcly to
remain within the exclusive knowledge of the former, even after
the latter has obtaîned ail the information supplied in the course of

the proceedings complainied of, It would seem therefore that the
anialogies of a familiar principle of the lawv of evidence are strongly
in favour -af a rule whichi would ascribe due weight to the fact that
this partial superiority of knowledge on the defendant's part exists
under normal conditions, and require hitm to follow the plaintiff's
proof of his innocence by stating at once the whole of the grounds
upon which he took action. A doctrine which compels the
plaintiff to meet a defence not yet fortnulated and founded on
circumstances which will often be, to a large extent, a mnatter of
inere conjecture on his part seems to be decidecily unjust.

of the parties hinged :Turner v. .LmM'ir (1847) 10 Q.B. 151- 'l The unfair uc tf
the charge," said Denînan, C.J., I a), prove malice, Gut does not raille aiv.
inférence o3f a belief that there wR'1 no reasontable or probable cause, fer th'e
enitrary belief' is perfe.utIy colnsistent with malice.' Compare Cottrin v. Jap»u's
(18,1o) t B. & Ad. 128, [40C. 14, 1104- (,].l

(b) Henderson v. Aflditind R. GO. (1871) 20 WV.R. J3 [non-suit held wrong:
I-ramwell, B., cissenting on the grotind that the pl.rdniff hall not produred aln the
evidence which was avallable.

(C) M:lhOei V- 11if'dlis (1843) Il M-V.W., 20 (PP, et1, 213, 214)-

(d) I.T.R. 493 (P- 545).


