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of the parties have almnost invariably been settled by del
rnlning whether the latter of these defences is available.
is obviouslv a matte.- of extreine difficulty to fix, upon any
satisfactory principle, t-he limits of a period afzer which ýhe
servant wvill be deemed to have accepted the new risk, wvhile
on the other hand, the circumistances involve-d in cases of
this type are such as will naturallv invite a consideration of
the servant's conduct as suggesting the exercise or non-
exercise of care on his part. The following sections, there-
fore, will necessarilv take the shiape of a review of the c ý.1-
clusions at wvhich the courts have arrived in dealing with the
effect of a promise frorn this standpoint.

11L-- 1l hiVun thc Dicf'nc of Coii!ributory Ncug ccý is opcii Io
Mew J/a.istir.-The question wvhether a servant wvas guilty of
contributory negligence iii view of the testimony which is
commoniy produced in cases of the kind under review, wvi1l be
found to depend upon two considerations, viz., whether the
election to take the risk was prudent, and, if so,whether due
care wvas exercised bv the servant . -i view of the fact that the
employment involved ani unustial amount of danger (a). These
two points are manifestlv quite distinct, though they are some-
tii-es not distinguished as clearly as they should be by the
courts (b). The latter, however, has no direct connection
with the promise, and nearly involves a special application of
the geiîeral principle that evervone is bound to uise that
degree of care which the circumstances require (c). Confin-
ing our attention, therefore, to the former point, we find that
the courts ai.a unaniniaus as regards the doctrine that, -if
under ail the circumstances, and in view of a promise ta
remedy the defeet, the servant was not wanting in due care
in continuing ta use the defective appliance, the master vill
rot be excused for its failure ta stupply proper instrumentali-
ties, upon the ground of contributory negligence " (el). In

(a) Ccu»stUt v. Hail (1887), 145 Nlas@. 468-
(b> Seo, for simrple, Ccraa, v. Mulivaitke Gas Light Co. (t892), Si Wis. igi, where tho

court seea to waver betwen a théory whlch wauld deprive th. servant of a right te re.over on the
ground of negligecep in continuing to work, anci the theory that bc did not take appropriate preuau-
tions in view of thé dansers of the situzation.

(c) Se. the case just cîted, and ?deader v. Lake. Short, &c., P. Oa. (t894), 238 Ind. agit.
(d) Roiteh v. Railt5V Co., zoo US. 213.


