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auch. request was muade or net, but it was proved
that the complainant was present at the return
of the summons aud gave evideuce against de-
fendant, if auy intendînent could be made, it
might be presusned cernplaiîseut h'sd mnade sucli
request.

If a warrant of comnsitnient, issued hv a Jus-
tice of the Pence, is good on its face and the
Magistrate had juriîdiction in the case, it je a
justification to a constable to whom it is given
to bo executed, and a person resisting him is
guilty of an assanît ;and where the warranst was
based on a conviction for an uniawful assauit,
it is not necessary, in order to make the warrant
legal sud a justification te the constable, that it
shonld be atated iu the conviction and warrant
that the complainant had requestcd the Magis-
trate t> proceed suussnarily.

Quoere. Whether a conviction hy a Justice for
an unlawful assault shenld show a request to
proceed summarily.

A conviction for ais uniawful assault înay ad-
judge defendant to be imprisouod in the first in-
stance, under aec. 43 of the 32-33 Vict.,
cap. 21).

It i.n net necessary, before a defeudant,' con-
victed of an assanit, is imprisoned, that le
should bu served with a copy of the minute of
conviction.

UNITED STATES REPORTS.

StJPREME COURT 0F RIIODE ISLAND.

MARY O'RORKE V. MAIUY SMITH5.

. winatrc f land bounded N. by a street,
couveyed to D. the west portion, whereon was a
well, reserving a right te use the weii by the words
" excepting a priviiege te the wseli of water on sald
lot which I reserve for the use of rny said homsstead
estate," this homestead estate being the rernder
of the tract. Suhseiluently M. C. devisd te J. in
tee simple the land hetween thse bouse aud jhe lot
couveyed te D., together with a tenement in the
bouse, aud ta S. the rest oftIhe hoxuestead estate.
For a long perid, but not for the Cime required te
gain an caseinent by prescription, ail the occupants
of tise homestead esCate hsd crossed the land between
the bemestead sud D.'s lot on their wsy te the weil.
In trespass quai-e clauesss brought by the grantees
of J. against S., held, that the way across V.s lot
couid flot be ciaiI-e as a way of sitrict necessity.
Reld, further, that the way couId not be insplied
from, the circustances of the case as one reason-
ably. necessary,

Qssery. Wbether the grant of a way existing de facto
cam b. irnpied except in ceues of strict neceseity.

Semble, Chat the claimant of sncb grant musC be re-
quired to show tbat withont the way be will be snb-
jected te, an expense excessive andI dieproportioned
te the value of his estate, or Chat bis estate clearly
depends for its appropriate enjoyment on tbe way,
or that somne conclusis-e indication of bisi grantor's
intention exista in the circumstancea of bie estate.

[16 Arn. Law Reg. 205.]

Exceptions te the Court of Commun Plees.

This was an action of trospass quart clsausnnM
jregit, to ivhich the defendant pleadod ini justi-
fication a right of way. The action was tried
in tise Court uf Commun Pleas te the court, and

judgment rendered for the defendant. It came
np to this court by bill (if exceptions, the ex-
ceptions iseing acetimpanied by a statoînent of
fadas î'rcved on the trial ; is substance as
foliows :

The plaiîîtiff and the defendant were owners
of adjoining lots fronting on Weeden street,. ini
the former towss of North Providence, now
Paxetucket. The twe lots were formerly part of
a largver estate belouging te Michael Coyle. On
the Ilth May 1866, Coyle sold the part not
covered by tise two lots te P. G. Delaney. On
the part se sold there vins a well. In the doed
te Dolaney, Coyle reserved a riglit te use the
well in the following words, viz.: -"Excepting a
privilege te the well of water on said lot, which
1 roseîvo for the use ef my said hou:estead es-
tate." The two lots now ownedhy the plaintiff
aud the defendait were emhraced in what was
tion the "« aaid honstead estate." Michael
Coyle lived thora aftor the sale tilt his dcath.
Hie lied after May 16th 1866, loaving a will
heariug date of that day, which w-as approved
Novoînhor 5th 1866. lit the wiII he devised
the Isomesteal estate te bis wife for life, and,
after her deceaso, to his son, John Coylo, and
daugliter, Mary Smith, tise defendant, in fe
simple, devising to John tise tenemoîst occupied
hy hiînislf, witls tise lot of land ivesterty'frcm
tise bsouse, being the lot rsow ownod hy the
plaintiff, and te Mary Sînith the basement and
stt.c teneînents, with tIse share of lansd boiong-
ing te the same on tise ea.sterly aide thereof,
being tise lot wlîicls she 110w ewns. The widow
of Michael Coyle died xnany years ago. The
part ef the lsomestead ostate devised te John
C(, e came to the plsiîstitf by psesne convey-
auces previens te June 17th 1&-72. The part
devised te Mary Sinitîs was in lier pessession
Jîîne 17tls 18-12. The lot now owned by the
plaintiff is 1searest the landi sold te Delsîsey.

1A path leading frei tise defendant's lot te thse
Iwell crosses the plaintiffs lot. The tenants snd
occupiors of ail portions of the homestead house
had, for seine years (but not tweîsty years), both

134-VOL. XIII., N.S.] CANADA LAW JOURNAL. [May, 1877.


