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twice to-day. It was about eight o'clock on the
said as ening when the said Hlenry Jenkins pushed
me into the water. He was under the influence
of liquer at the time-but was nlot tipsy: 1 had
two drops of run with hinm during our walk ; I
knoo f ne motive for bis so pushing me inte
the water, except it was that I hadl askcd him for
money.

The mark X of Fanny Reeves.

The jury found the prisoner guilty.
Sentence of daath was passad, but execution

stayed, that tbe opinion of' this Court might be
takon on the adniissibility of' the declaration.

J. BARNARD Byias.

Collins (Norris wl/b him), for the prisonr.-
This declaration was inadmissible. The general
principles on which this anomalous species of evi-
dence la admitted are laid down lu R v. Woodl-
cor/e, 1 Leach, 500, 3 Ruas. on Crimes, 4th ed.
250. The preliminary facts te be proved before
il can be received are /lîat the deceased at the
tirw of nakiiig ber dcclaratî,n was Linier a sense
of' impending death and an impression of imme-
diate dissolution; but 1/15s not essential that deq/h
should, in f'act, take place immediately. There
muat ha ne hope of racovery: Pb. v. Van Bu/chell,
3 C. & P. 629, 3 Rusa. 253 ; R v. Croceit, 4 C. &
P. 544, 3 Rusa. 2529; R. v Dalmas, I Cox C. C.
95; R. v. Spil8bury, 7 C. & P. 187, 3 Rusa. 2.54.
I t must be proved that the man was dyiug, and

there must bo a settled bopeless expectation of
death in the declarant," per IVilles, J, in B. v.
Peel, 2 F. & F. 22; Pb, v. Iayward, 6 C. & P.
160, 3 Rusa. 258; R/. v. Nicolas, 6 Ccx C. C. 120;
,B. v. JIcqson, 9 C. & P. 418, 3 Rusa. 2.55. In
this case it appeara that on the day follewing that
on whioh the deceased was rescuad frous the Avon
abs saîd she did not /hiuk ahe should ever get
ever it, and desired that sons eue shouidl ho sent
for te pray witb ber, and on the saine evening
the magistrate's clerk took ber deposition. It
appears that ha had asked ber if' she 1usd any
preseut hop3 cf' recovcry, te wbicb she repliaI-
Noue; aud, bavirig redured ber sta/emeuts te
writing, ha read tbcmn ever te lier, a.sking ber te
correct any miatake ha might have made, sud
that she tben suggested the worda interiined "lat
present." She said-No hope at present of' my
recovery. It la submitted, therefore, that she
treated wha/ he had at first writteu as a uii'4oke,
and qualifled that. Soeameaniug muar hagiven
te the words Il at prescut," and i/ la submitted
that what the deaeaaed iuteuded was that sha had
ne hope then, but thougbt that a timae migbt couic
uthen she miglît have hope; and, if' se, thera ws
net sncb. a aettled bopelesa expectation of' deatb
as is essentiel te the reception cf sncb evidenca.

Scnders (Bai/cy wltb hlm), for tha prosecuticu,
admitted the autherity ef the cases cited, but
ccutended that this came within /bem. If' thora
la a belief' ou the part ef the deceaaed that she
avilI die, thongb sha doas net feel it te ha impos-
sible that slie msy recover, it la sufficient. The
question ie, W bat la the belief? sud net, îVhat
the pesaibility ?-for it may almost lu every
case ha said, wbilst there la lifa thare la hope.
R. v. Brookes, 3 Ruas. 264. [KELLY, C,B.-She
treats what the clark first wrota as a nîlataka,
notas a mare omission.] [Lusii, J.-Tba added
werds do net strengthan what sha had previously

said; but do /hey nct weaken it ?] [BYvs.r, J.
Doe tbey net mean-1 have no0 present hope ; but
I tbink I may have hope by and bye?] [Lss,
J-It must ha clear that the deceaaed bias ne
hope, sud must net ha le/t doubtîni.]

CoE/in.-The law looks with jealouay on this
kind of avidience (Greanileqf' on Evidoiice, 233),
atnd any hope, bowever sligbt, rendors i/ inad-
missible. Here tha daceased declined te aay al
boe waa gene.

The learned judges cenatitutiug the Court
(KELLY, C.B., BYLSs, LUaja, sud IIRETT, JJ., and
C.LEAsBY, B.) having retired, on their raturu

KELLY, C.B., deliveredl judgýmant as followS
-eare ail of opinion that this conviction must

ho quashed. The question for us, snd the enly
question, la wbether the declaratien of the de-
ceased waa admissible; sud it la clear that if tbat
la excluded, there was ne evicienca te go te the
jury. The question dependa cntirely upon whist
passed betwecn the rnsgistrate's clark and the
dying woman. Tt appeara that ha fonnd bar
brcathiugý witb diffletulty, and moaning, aud, hav-
iug adminiatered an oath, that ha asked ber if
she felt sha avas in a darugerons state and likely
te dia. She said, 'I / hink se." Se far i/ shows
sha was under an impression merely that sha
avas likely te dia, aud thera la nothing lu tîsat
part of the statement te monder it/admissible; but
ho gees ou te ask ber wsy ? and ahe replies frei
the shortnesa cf ber brah. 11cr auawers werc
disjointed frei its shertuess. île then ska ber,
"laIsit with the fear of deatb before yen that yen
rua' .c thesa statemanta; have yen any prescrit
hope of your recovery ?" Sha said noue, aud
thereupen ha reduced te writing what she bad
said lu these termas: "lFrein the sbertness cf my
breath 1 feel that I am likely te dia, snd I have
muade the aboya statînent wl/b the f'ear of deatb
before rue, and wl/b ne hope of my recevery."'
If' the dying womau bad snbscribed t5sf declara-
tien it la sufflient for us te say that the case
for oar conaideration would have beau a Yery
différent ona freint the prescrit, But it appeara
that atfter the priaener'a ceunsel had poiuted ont
te the judga at the trial the in/erlineation of' the
words Ilat proscrnt" in1 the saa/mant as it thon
s/eod, the magis/rate's clark was recalled, asnd
iaid1 that aftec ha bad taken the denosition ha
read it ever te ber aud asked hem te correct sny
osistaka tlîat ha might bave ruade, aud fliat sho
then suggested the wurds Ilat prestut," and said,
"No hope at present cf' my recovery," sud ho
iuterlined the words ''Sat presant." The question
la, whatbar this daclaration is admissible. I arn
of opinion that the decîiins show that thare
must ba au nr2qualiflad belief cf impcnding death,
without hope cf mecovery. Looking a/ the de-
cisions, the languaga of Eyre, C.B., la, "1When
every hope iu tbis world is goee " cf Willes, J.,
IlThare must ha a settled bopeleas axpacta/lon
cf des/h lu the declarant." To maka this kiud
cf avidence admissible the burden cf proof' lies
on the pmosecution. and we must ha perfectly
sa/isfiad heyond dcubt that the deceased was ut
/ha turne under an unqualified axpectatien cf' iu-
peudiug death. Home the declamant bersaîf' sug-
geats the intarlined words, ''aSprasent." The
censel for the presecu/lon wenld have us givo
no affect whatever te theru; but thay must have
bad semti meauing. She may have meant by
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