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There was an ear'ier patent, nuinber 49100, granted to iF. H1.
Buirke on the 5th July, 1895, intciîdcd to cover the saine invention
a& that eov(ered by flic patent to flie plainfiff. It was not kcpt on
foot, anid sonie of the questions ini issue in this action were based
iipoi tiet specifications ani ülaini upo]i wliich it wiis g-rantcd.

Althioughi n Ilîir statcîîient of defence the eeuatsdeîiied
thait1 fliv infringed the plaintiff's patent, the evtýi oleiat the trial

estb!ihedthat ftie defendants matnfaetured and szold a curry-
coîb wîchwas an exact copy of huit nianufactured under flic

plaintifl's pjatent, and if was not disputed that, assuming the
valiitY of iat, patent, flîcre had been an infringeunent.

Butt the defendants attaeked thec validitv i ut? ei patent, ani
put forward a number of objections, aIl of whbieh werc dcternîned
adverselIy to f hem by the trial Judge.

Tlie apptal wais licard I)VMSS, .J.O, OSJ.ER, GAîîtow, and
M<ACLAREN:-,, J.J.A.

0, Lynch-Stau-nton. K.C., for the defendants.
D. W. IJurble, K.C., and A. W. Anglin, -K.C., for flhc plain-

Mo~s C..O. -Itis to be borne in mînd iliat, althougli the
production of tlie patent and proof of the specifications were
probablY suflicient to east upon the defendants the onus of estab-

lsigflic defences of want of noveltv and utility (sec sec. 34 of
iei Pate-nt Act; Amory v. Browvn, L R. 8 Eq. 663; Hlarris v.

RIothwe-ill, I Uop. Pat. Cas. 225, 229: Young v. White, 23 L. J.
chi. 190i, 19 !I;Wa\;rd v. Hill, 18 Rep. Pat. Cas. 481) ; tlie plain-
tifFsý caseý was nfalo to rest tliere. Evidence in support of
tue niov-ty anvdii( utîlity of flic patcntcd airticle and of tlic idea
Origitiatinig witb Burke was addueed. Againist this was evidence
asduced by % flic defendants.

heeissues werc questions oif fact toi be deterinincid by tlie
learnefd trial Judge upon the whole evidence.

Tt is truc thaf before an appellate Court the findings upon
fcs of a .Judge of flrst instanice are miot condîisive, and thiit

they, are( not; more so in tlîis case thian in any other. Trhe dtv of
exMninrg lhe evidlence and wei(ýghing the conclusions reaced hi'

the trial .Jdeupon it is rot to bc ignored by the appellate Court.
lwt i endeavouring to balance the testimony and te give flic
fininzgs thieir proper value if, is important to rememaber upon whl(Icl
!iéie lies thie burden of proof. A man la not to be deprived of tlic
beýnefit of his labour, skill, and ingenuity, and the results of tlic


