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It was contended that the order of Middleton, J., wa2s mia
without jurisdfiction aind was therefore of no validity-.

The Rules in force lii 1911 as to originating notices wvere Ril,
938 to 943 of the Rules of 1897. Service of a notice, of miotin wV
nflo essential to give jiirisd(ic-tion to, deal with an application
upjon originating notice under these Rules. The thinig to be (loi

wsto bring the mnotion before a competent tribunal, and t]
noûtice of motion wa, only the form. by whichi that asto b)e acconi

plse.If the per-soni who, under the Rule, is the per-son to 1
seld s willing to wai.tve that formality and to go be(fore ti

Cour-t in or-der thiat the motion may be made and deait %vith, thk
course',( 1my prprle takeni; and that was what was donc;
thiScae

The par-ties weve pr-operly before the Court, and it was for t]
Court to determninie whethoir anyv other, person ought to be serve,
and, if so, whio. What was' donc wathough in formn a drci
that one, of thec muni11cipal coprtosshould represenit the othei
in r.eality' a determination by the Judge thait the corporati(
which w-as beforýe iiiin sufllciently represented the inteýrests of a
the corporations-as the cases of ail of theni er identival-ai
iii effect a deterinination by the Court that it was flot nieeeîýai
that anyv other- than the pei-sons before him should be served.

In thie absence of evidence te, the contrarY', it sh'ould be pr
qumed that the fact that the Corporation of the Towniship of As
field hiad been appi-xinted to represent the other- c(,orporations w
communicated te these corporations; and, even if the order we
to bie vonsideredl as having been made as to themn ex inarte, thq
might have applied under Rule 3.58 of 1897 to rescind it. l1uIc Il
of 1897, as to the representative capacity of trusteesý, shiold al.
bc referred to.

Ther-e was no deubt that the matter i conitroversy cal,
within clause (h) of Rule 938. The only righit which thie miunicip
corporations had agaiinst the respondent wvas s cestuis quie tru~
under the miortgage-deed. Thiere was no contractual relati<
betweeni themn and the respondent; any contract there was, w
with the railway coinpany- but, when the bonds or- the proes
of themn were handed evler te the respondent, they becaiu

imrssdwith the trust which was declaired byý the mortgag
deed as te the aplication of themn by the respondent.

The order of Middleton, J., was, therefore, a valid order a
was binlding on ail the corporations; and, as it was the authori
for what thre respondent did which was attacked, the appeal fa~il

The lIearnied Chie! Justice, however, considered the otb
grounds of tittack and pronouneed against themn. They were:-

(1) That ne payments should have been made except,
progremcrtfcae issueci by au inspecting engineer appinit


