
C~LARK r. C. H, ULIJUARL> Co>.. L1ii2L'h

Wo puit the parties~ iu the saine position IL- tlîe '\ occupied be-
fore Ili( agreement of 2lst April, 1903, was euittered into.

WVhatcver iniglit have been his rights lîad the plaintiff
poityrepudiated the novation arrangement, it is entirely

t4oo lati- now, beeause of auv part failure of consideratiorn
uinder thiat agreemnent, to open up thu entiro tran'actîon, and
to resýtoreý imi in regard to the defendiant eomipanY to the

s Inepsition whieh lie held hefore reoliaýMig idwin

oeorit is asserted by counsel for- Ihe dcfeuidanf,ý
thiat the stoc(k for whichi the plaintiff stipulated ini t1w ar-
rnigemei(nt of April, 1903, lias been allotted to hlmii hy the
Doinion Chair Company, now the Clark NlaritfIicturîng
(compaijnyv, and that the eertifieates. for such stoc-k eau be
had by\ Jiin at any tine he chooses to seek thiini. If this
Ftock i, flot p'aid up loek as the plaintiff alloges, and if
he is uniable, tn Obtain p'aid up >toek bea~ of t1t, înnbhilit '
of cither th fenan comipany or tlic Clark, aNuiiifac(turillg
Uoni1panlY to give huîxI suli Stock,ý it mua \ b that Ilt p)laili-
tifT wvill have a cause or action for dlaiinages. If Uot agalinst
one or othe(r of these comipaniesý,, aigaînsit )r. Beattie ebîl
cither becauise he personalIy undlertook hy the agrreemenvit of
April, 1903, thlat the plaintiff would receive sud(i stock, or

iau e hu ntervd into this agemnon behialf of eitlher
the defendant -onipany or thev Doiniffon Chiair Coinîpany,
upunl ani implied reprresentation thiat le, hiad auithoriylu h ii id
and didl bind (,ither one of thesýe cofllpaflfl? to g-ive the plain-
tiff the stoc-k i lu quetion. lpoil this aspect of th(e case
it jý 1IInueessarY to epssanv opilliol).

Tfhe plaiutitf's appeal, in îny opinion, faits becaus, hie lia,;
for :3 yeatr: and upwards aeted upon the agreeîent of April,
1903, Jius p(erwItt(ed the Dominion Chair Coiinpany to) avt
ulpon t1e saine agreemient, hasý hiniself received verv onid
erable benetitsý undier th(e agreelunt, andi( lias, duiiîgtU
wmie perioid, wilitheld ail d-aini against tlie defendlant coin-
pan ' . Vhe appeal should he dismissed, But, iuasxnich a, the
)axity an(] disregard of formality by the defendant, mr îl'ei r
agent, Dr. Nesbitt, affoirded plausible groundé; for the artf-
tude of the appellant, we think lie should not be reqluired
tci paY thle rosts of the appeal.


