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(leelaration that the contract was at an end, and to cancel Kilnaer's
application to register it in the Land Tities Office. Kiliner
counterclaimed for relief against the forfiiture and also for p.
fie performance of the contract, and this relief was given at the
trial and the Judicial Cemxnitteet of the Priv-y Couneil affirtnec
the jù'ginent. It may be rernarked that, by reason o! his few
(Iavs deiatu. in payment, of the second instalment, Kilmer ivas,
aceording to the eompany's contention. liable to lose $2.5.000O,
i.e., judgmng by the price obtained on the resale by the eompiny.
This decision has been thought to have a wider operation ilian
it was- intended to hâve. A condition making time of thc '-s(-nce
of a contant is one thing. and a condlitionl creatmng a forfeiture
is another, ani thoughi sorneiimes thev arc blended they are
nùvertheless perfectlv distinct tbings-. W-hile relief rnay be given
against a forfeiture of rnoney. it does fot at aIl follow that the
relief of specifie performance should also be given to the defaulter,
and it was, because both these forms of relief were given in the
Ki!rmer cas,, that th- (lifficulty h:as apîpirently arisea ira appre-
eiating the proper effecî of thé, (1leci,;iin. The materiai pixint
in that case was that the stipulation as to ýirne had been w.ived
Ikv the act of the vendors, ina cxtendinc, the tinie for parnient
of the secondu instalmnent ira arrear, an(d although the p.avient
was flot made, even within the exiendeal iiine, the vendors, h:..ving
waived thc- condition a., to that instqlnient, were- held to b' no
longer in a position '.o irasist, on it as a bar to the claim for spe fIiflc
performance. even quioad that instalment. At ail events, the
eontra-t had to be denîlt wjt), and the equitale rights of the parties
had to iae adjudicated. as if it did not ir fact exist. Putting the
decisi<m on that bws it is plain that if does flot really corflict
with the well settle(l principles of equ:ty, that where finie is
miade of the essence of the contract. inra cae of default of fulfilling
flic terna of the eontrai,'t within tbe time lirnited, specific per-
formaace wll not be decreed. It affirin- a scîf-evident propositia,,n
that a condition as to tinie being of tlic ersence of the eoniract
may lw waived like any other cond(it ion which is made a terin
of a contract, but it perhaps rnay lie maid to make new law vhaere
it affirms that once waived as bw ara extension of timu- à ran
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