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:zthei!‘ property, having purchased them from
Orag,

'ofM“ Dalton refused to grant orders for writs

RQ"?NgVin on the ground that gection 2 of the
Plevin Act precluded replevin under such eir-
.pmsm.nces. From this decision the applicants
l.ptmled to a judge.‘ The matter was then
inguﬁd heﬁ{rg Mr. Justice Gwynne, who, revers-
ey 8 decision of Mr. Dalton, erdered writs of
Plevin 1o jssne. * The further facts of the case
Ppear iy following judgment of
WYNAE.J —These were two summonses by way
th:sppe“" from two orders made by Mr. Dalton ia
€ cares, whereby Le discharged two several
Wionses asking for writs of replevin to issue
rem:& suity, and refused to graunt the writs of
tonoTIn upon the ground that the goods sought
e {'e.plevied were in the custody of Mr. Kerr,
]iveg cial flssig:u,ee, 08 gunrtli:m. under a df"
‘ qlleg}y' to hm). by the sheriff, of the gaods in
‘smeé"". seized under a writ of attachmeat
i & from: the County Court in compulsory
datigy against one Moran, an insolvent.
‘Pplie‘ evid_euce offered upon afiidavits by th‘e
g Cants is stroeg to show, and conclusive, if
Contrudicted, that the goods in question,
Sp: ¥ divers kilns of bricks, were the property
augf}velx of the applicavts. No afli-lavits
the l‘\_l‘ed 1n oppositivn to the title set up by
B 1; it may be that Mr. Kerr, bring official
fopg €6, ean admit nothing. The case. there-
off, r'e(}s'"{:“ds thus: that the evidence of title
Not g ¥ the applicants, although ot admitte 1,
be of enied; the property seized is shown to
b‘fai ellmt uature that, baving regard to the
N ofssb of the resxpective applicants, namely
gy vuilders, they may be exposed to very
9510r3¢illl"ury it the property should not be
l\ey i 1t0 them, which any dumages whiob
i‘gt "ﬂuﬁlt recover in actions of trespass would
Mormed)grse.them for, and Mr. Dilton, I am
f Woulq ¥ himself, felt this so strongly that
i tinn’ it ave granted the writs without hesita-
by the | ® had not considered himself fettered
Remev.ln“"gllu%e of .tbe seeond xection of the
Wiy tlmgA“' fnm?ul_u]ntod Stutute U C.ch. 29
Mgy v S8etion it is provided that *the pro-
Ty loy 3erein contuined shall not authorize the
Yy 1‘1‘_‘.'“, of or taking out of the custody of
! leiZe )”ﬂ or other officer any personal property
a oll‘zth"ﬂ. wuder nuy process, issued out of
%etioni of record for Upper Canadr” The
Oy Oa Cousolidated from (8 Viet ch. 118 In
"’eti(,n Put & correer construction upon this
:“? the llt “””‘ be necessury to ‘consider what
higy t i’;\v b“’fm‘e the passing of the Act from
idy iSecm)n is taken, for the purpose of
. o8, aud what was the object of the
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:?n;%l(;lgh 1t was held in England in the cases

o “nd oited o Ierling v. Miyville, 21
& ing of that replavin Iny for any wrong/f!
‘“0‘(;wu€l‘pm?°"€y from the possession of the
Q:‘l exeq YUl it never lay where the taking
; Q:“'t, ang l‘;“("l under a jndgment of 8 superior
; ch;’rge v, (‘Z Terxon is given by Parke, B, in
LAt By hombere, UM & W 160, citing
I R B T G'lheft's treatise on Replevin, p.
‘ nopel'ln c“u‘*.‘”lun-ny, where it is said, < 1fa
i ' Pep) Vi YL awaril an execution, it «wems that

1es fur goods tukeu by tho sleriff

by virtue of the execution; and if any person
shall pretend to take vut a replevin and execute
it, the court of justice would commit him for
contempt of their jurisdiction, becaase by every
execution the goods are in the custody of the
law, and the law ought to guard them., and it
would be troubling the execulion awurded, if the
party upon whom the money was o be levied,
should fetch back the goods by replevin, and there-
fore they construe such eudeavour, to be a con-
tewpt of their jurisdiction, and upon that ne-
count commit the offender; that is, if a person
attemut to defeat the execution of the oourt, they
will trest it us a contempt, aud puuish it by
attichment of the sheriff 1o Rex v Monk-
house. 2 Str. 1184, the court granted an attach-
ment avainst o sheriff for granting a repleviu of
goods distrained on a canviction for deer steal-
ing, for the reason that the conviction was con-
clusive aud i tegatity could not be questioved
in veplevin ; and in Harl Ridnor v. Reeve, 2
Bos. & Pa! 391, the court said that it had been
determined that when n stutute provides that
the Judgment of comnnis-ioners appuinted there-
by shall be final, their decision is conclusive,
and cannot be questioned in any collateral way ;
aud #0 not 1n replevia

du Pritchard v. Stephens. 6 T. B 522, where
goods taken under a warrant of distress granted
by commis<ioners of sewers weve veplevied, and
the proceedings in replevin moved into the
King's Beneh, the court refused to quash the
proerediugs, leaving it to the delendaur in re-
plevin to pat his objecticn in a formal mawuer
ou the reeord. In that cave Ca'lis ig ¢cited, p,
200, wheve he says, < If upon a jndgment given
in the King’s Court, or upon a decree made in
the court of sewers, & writ or warrant of dis-
tringas ad repurationem or of that unuture be
awarded, and the party’s goods be thereby
taken, these goods ought, not to be delivered
to be tnken either out of this court or out of
any other court of the King, becouse it is an
execution out of a Judgment,” avd it is suid theve,
citing nnother passage of Callis, p 197, that
there is n distinetion between those goods that
remain in the castoly of the officer under the
geigure and thoge that afterwards come into the
hands of & purchaser, saying that the former
are not repleviable ; however, the conrt refused
to qmnh she proceedings, leaving the defenidang
tn raise Wiz defence npon the reeord, although
toe woods were replevied out of the hands of the
officer neting uuder the decree aud warrant of
the eourt of sewers,

Thus. then, the law stood in Eagland, that fop
any wrongfu! taking » r\-pfeviu Iny exeept where .
the taking was in execation under w juldgment
of u superior court, or of an inferior tribunal
whose judgment was by statate made fi il nnd
conclusive, to which may be added the further
exceptivn where the tiking was in arder to a
condemnation under the vevenue laws: Cruw-
(horne V. (lamp. 1 Aust 212, or for a duty due
to the crown: Rex v. Oliver, Bun. 14, and the
rengon of the law that goads taken in execution
could not be replevied was that it eould not be
endured that the onuse of justice shounld he
frustrated by permitting the party, uwpon whom
{he money w3 to bcllevz’pd. in sntisfnct'iun of a
judgmeut of u superior court, or of & judgment



