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trustee for D. MCII & Co., dated 17th january, 1883,10o secure payaient of
certain rash advaflces and of ail indebtedness then due or thereafter to become
due from Kenney to tnem on account of purchasei; or cash advances made by
or to him from or by the firm.

MarikBtet lCenney, wife of the mortgagor, was made a defendant as being
the owner of the equity of redemption, under a conveyance from her husband,
dated ist September, 1884, which was expiessed 10 be made, subject to the
pIaîi'îifl's mortgage, which miortgage the g;rèntor Kenney expressly covenanted
"10 pay off and diacharge when due." The defendant Ferguson was made a
Party as being the assignee for the benefit el" creditors of defendant J. H. Ken-
ney, under an asbignmient dated 26th April, 1887, and as claiming to be entitled
to the equity of redemý.tion on thc g round that îhe deed to the assignor's wifé
was fraudulent and voici as against him.

The defendants the Kenys insisted upon the validity of the deed to Mrs.
Kenriey, and that it had been made with the knowledge and tonsent of the
plaintiff and the firin of D. NicCail & Co. They also attacked the plairntifl's
nion gage on several grounds, but nothing turns on this. The defendarn Fer-
guson pleaded the assignment to him for the benefit of Kenney's creditors, and
"lthat, acting upon the instructions of tht inspectors of the estate, lie bad taken
proceedings on hehalf of the creditors to set aside tht deed from Kenney to his
wife as being void as against such creditors."1 He sought, however, no relief ini
the present action. On the z8th October, 1887, an order was màcde in Cham-
bers, referring il to an official referee, to inquire and report " whether there is
an>', and if any, what sum of money due 10 the plaintiff in respect of the mort-
gage security in question in the cause.!'

By his first report, 301h june, 1888, tht referet found (i) that the amount
due tipon the inortgage 10 that date was $40a3.52 ; (2) specially, at the requetl
of the plaintiff, that dlendant Ferguson was ec'titled to the equiîy of redemp-
tion ;(3) specially, at the request of the defendant Mrs. Kenney, that in the
action of FerA uion v. Kenney (tht action mentiotned in Feiguson's statement cf
defence) lit had found that the deed from Kenney 10 his wife was wholly
voluntary, and when given was fraudulent and void against Ferguson as
trustee, andi in consequence he had not considereti what was due to the plain-
tiff, under his niortgage, (rom defendant Margaret Kenney. On appLal to this
court, it %vas held that the firat and second findings were wrong ;that the
detendant Mrs. Kenney was the owner of tht equity of redemption under the
deeti to her of tht 181 September, 1884 ; that tht plaintiff, tht mortgaget,
haeing advised and assented to the niaking of the deed, was not in a position
to îrnpeach it as fraudlunt against hirnself and other creditors of the husband;
and ot, tht authority of Hopkinron v. Rait, 9 H.L.C. 514 ; Bradford anking
C(,. v. Drgs, 1a App. Cas. 29, and cases of that class, that he could not charge
tht property in respect of any advances made under hts roortgage afier date cf
the conveyance t0 tht wife.

The case %vas therefore sent back 10 tht refereeto1 proceed in accordance
with these directions, When the case again came before tht referee, the
defendant's counsel for tht first time took the point that inasmuch that Kenney
lias covenanted with bis wife "10 pay off and dischitrgt the plaintiff's mnortgage


