
RECENT DrECrsîovIs ON TilE EQIJIT tLE DOCTRINE OF NorrCE-' MISERA SasVITS''

In /e6 Brozen's Truists, L. R. 5 Eq. 88, de- the Coimnissioner in Bankroptey, field, in
cided Noveiner 15, 1867, Williarn Breekle- spite of the offliciaI position of the hcnlçrupt
hanIk, being entitled to a certain interest in a in the conîpany, that sufficient notice of the
trust fond, became insolvent in 1838. lIn the transaction had flot been given to the cornipany,
sehedule of his assets flled under the insolv- the notice which tbe bankrupt had, flot bcing
ency hie inserted suchi interest. No formai notice to him in bis character of sccretary, bot
notice et the insolvency svas given to the trus- in bis character of shareholder only.
tees of the fond, bot the solicitor te the trus- In giving jodgment Lord Justice Tu'rner
tees, as being one et the creditors et the in- ohserved :
solvent, knew ef the insolvency. Jo 1844, "ýIt is the duty of flic person by wvhom or on
Williami Brocklebank assigoied bis interest inS wbose heLaif the notice was giveru, to nakc c'lre
the trust fond te Mr. Burkcitt, and in 1819 dit it recbes flic person alto bIvs the c~tof
mortgaged it te _Mr. Boston, the petitioner in the propcrty wlîieh it affects; andI this, 1 think,
the case. Fermai notice et these deeds was cainnot be sad te tic donc where, Hierc bý in
gîven te tlie trustees et the tond. The ques- other and more effectuaI iuc ns cf givino tili-
tien sTas, wbether the indirect notice te flic notice, it lias becu given coily ta a person clii
trustees et the fond thronib their solic-*tor w as bas an interest lu witbholdifiî it.
sufficient te gix e prierity te the assignc in Tfhe shares in question were, thcrcfore, hel
iniselvcncy. te be in the order and dis~position ef the hank.

IIcld by Sir R. Malins tbiat it vvas net. rupt with the consent et the lenider. See aIse
"The truc principal," said His Honeur, 1on Browen v. Saveogc, 4 Drewry, 63,5.

wbich questions et priority depend is, that it is It appears, hewever, frorn thie cases of Fv
lucunibent on ail persons dcaling with choses in 1}mte P ichaï'dtýoï, and the _Výorth B ItnhJ-
ction te do ail that is in 'heir powcr te per.fect 8uroiîce Coïtoaîiy v. ]JolettI, that the umere
ttieir titie, and tlîey do flot do '-o unless they gîve tact that the person te whîoin tIse notice is civecr
notice te the percons in wliosc hands sncbi is ai private friend et the assiglnor or assignue
prcpcrty is, I tlîink thcsc qustions of notice will net invalidate the efect et tho notice; nor,
should itot bc lett open te speculation, bot that atter notice lias been efl'e,utally given, wil iii e
formnai notice slîould bc required, otberwise in- ]aches of the jierson te w lioni it is given oe
direct notice osiglît be alltged, raicîng most cm- te avoid its effect.
lsarrassirng questions, whicli sbould be avoicied." WT lere a company is ordercd te bo w ound

-And His Ibonour qooted with approval the np hy tihe Court, a creditor et the Comnpany
decision et tbe Mlaster et the Rels in Lloyd v. w ho assigns bis tlebt complotes the cquitable
B(ïn/8, L. R. 4 Eq. 222, 15 W. R., 1006 (smcc titie et bis assigoce by giving notice of the
reversed on appeal L. R., 3 Ch., App. 488, 16 assignient to the officiai liqîi lîtor of the coin-
W. R., 988). pany, aîtheugh the assigîîee ho ignorant et tlic

Ilowevcr sound in thernselves mway he the assigismont, provblcd tbe asignient he nmade
grouinds et the Vice-Chancellor's decision, it in good faith. -in re Brcc /iloodoin Artm )tty
is liardly likely that it would ho upheld now, Coîpco.(try, Wragge's case, L. R., 5 Eq., 2t.
that tlic decision in Lloyd v. BPatks bas beeni Notice te isny one et severdl trustees is stfîd-
reversed on appeal. (Vý C. K. ii -Browna v. Soc lyr, 4 Dr. 640).

On the questioni, then, as te the ,anaueýr in But, as svc have seon, o notice eu hie of any
whicli notice ouglît te ho giveti in order te avail xvhicli is Piven te a1 person wh lie ha-,ti
proteet an incumbrancer, the principle wbicb interest in witlioldiiig it. Lawt ldtt~
appears te hc estahlislîed by tlie general teri
doncy et rccent dpci-,ions is tbat enunciated
hy Lord Cairnus io Lloyd v. Bocks, that notice 'IEASRIU.
w ilIb hleld te have beco given te a trustee, if A strikitig instanceo et ttforcigners jiiîtlîy
it bo provcd tlîat the mii of the truîstee lias conisidcir an opprolîrium in our~ latv, is aff6îrîed
heen bieugît te an intelligent appretîcu ion hy the decision et tihe Exehcqiier Clîaîîîhc in
et' the incunîbranc whiclî bas corne upoi file tlic recent case of _Ryder v. JTJom7/uteUl. We
property, se that a reasonable msan, or ani retor te the itisehievous propensity for avoid-
ordinary msan et business, would oct upon the ing the decisien et points which tlie publie
irnformation, aod would regidate lis conduet weltare really require te be settled. To a cor-
hv it in thte execution et bis trust, tain extent rie douht prudence justifies a tri-

Wi db regard te the question " Te w-hem bunal in confinitsg itself te the decision et the
ought notice te hoe given ' in addition te the questions before it in tise causse. But whcsre
cases above cited, we iîîay reter se E parte a more rid of evidence, wtiich bas been loft
BPovItot, ini re SIc etcy, 1 De Gsex andi Joncs in douht hy antecedent conflicting opinions,
16S, decided hy the Lords Justices iin 1857. is tairly raised and elahorately argucd on cîs
Io tlîat case a hiolder et sucres in a railway peal, it is lamentable thtît it should be loft still
comutany was one et' the seeretaries et tlie as a stumhliîîg t lock in the path et justice,
consipaîîy. Ife borrow cd rîsonel on a tieposit because the jîsdges find it possible te- decide
et the certificates ef the shares, btît ne fortîter tlic case svithoîst determiîîing flie disputcd
notice et the deposit was g-iven te the comn- question.
pany. lHe afterxvads hecaîsie hankrupt. It viill be remcnibered tîiet in that case thec
The Lords Justices reversing the decisien of judgos et the Exehequer w cro divided in eji-
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