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It Diakes no difference Ébat the note is flot pay-
a'ble to order or beurer: Smith v. Kendai, 6 T.R.
12a; nor that it is payable by instalments;
0 'i4 5 v. Sherborne, 1l M. & W. 874 ; nor that
the 'Whole becomes due on defanît: Carlow v.
&'nclY, 12 M. & W. 139. Even if thia be flot
811, and the wbole arnounit became payable by
4 efault on the 22nd of May, the defendents are
then entitled ta days of grace upon the whole.
lie Cited als.'o Jlawlin8on v. Stone, 3 Wills. 4;
'3enfaey v. Northouse, M. & M. 66; Milne v.
Qru/eum 1 B. & C. 19è2; Llill v. Lewis, 1 Salk.
182; Býrowu v. Harradan, 4 T. R. 148, Bylea
on, aille, 191n.

Xeane Q. C., (Philbricc with hlm), in reply.-
8s 1flot a promissory note withiu the atatute.

>Promlssory note must be for the payaient of a
8xIQ certain ; and tbis is not so. but a promise

ay one of tva different sunis according to
Ottu Istances : Carlos v. Fancourt, 6 T. R. 482.

Cur. adv. vuit.
No.18 -POLLOCK, -C.B., nov delivered the

jue9dgrent »of the court.*-Thia case vas tried
'efore the Recorder of London, vbeu a verdict

lr&1 found for the defendants. The question
8'o8e on a proniissary note, nat muade payable
t' bearer or ta order, but simply to Milter;
'Which note vas ta be paid by instalments, with
the Condition that if any instalment vas not
IeIlt upon te day wheu il vas due, the wbole
fahould îiniediately becorne payable. The court
rpnted a rule ta shew cause lu ignorance that

tlBl a case af Cariow v. Kineaiy, (ubi supra),
'#b'cb, lu their opinion, decides the express

lou That decided that a promissory note
P'able by instalments, subject to a condition

thqt n dfaltbeing muade iu payrnent of the

Of lnîxnediate]y payable, is within the statute
Ir A1111, and negotiable. A priar case (Oridge

'8herborne, ubi supra) bed decided thet a
tis .88ry note, muade payable by inatalments,

'1h the statute, and thet the maker la
' tat days of grace, where the note is

1ýeeJtiable. Upon the authority of these cases
ru Ji5irity af the court are of opinion that thia

' e 811oul be discbarged. As 1 dissent from

l' 1tink it my duty ta express my dipsentfût tePurpose of giviug the parties a riphtt
aPeel- Thte statute af Ann, lu ruy opinion,

taue negotiable instruments only,and 1 think
b 18a greaet difference betweeu holding thaï; a
fi .intrument falîso within the provisions

tetstatute, and holding that the same ruIe
e. Ot an instrument flot negotiable. More.

Iobser.ve that the court, in Carlow v.
kdzA( Considered that te point before theni

't . n.decided by Oridge v. Sherborne ; but I
4OPInion that ltat vas flot 50. If it had

ilge 1 bnk those cases would have been bind-
A! l'u iny opinion vs are net justified in

'ferng on the authority of Ihose cases. I ain
4L- R 'hci inctiued ta believe Ihal the opinion of

tor~r e yon (Smith v. Kendai, ubi supra) is the
Iheaet ue, and that titis la a niera contract, and

8tabute applies only ta negotiable lu-
etureits. 'Then vs have been referred ta the

'Oft0  aierchanta, but the custom af mer-

"~C.B, Bramenilb, Ohaunai, sud Figott, BB.

chante bas nothing to do with a inere contraot;
if it had, every case would have to be decided
according to it. But 1 doubt whether there is
any customt of nerchants relating to e bill
drawn in such a way that in default in payment
of one instalment the whole becames due. The
statute of Aun was passed to apply the custom
of merchants ta prornissory note8 ; but in such
a case there is no custant to apply. For these
reasons I dissent froni the opinion of the court.
That dissent will flot operate, but 1 do my duty
in expressing that dissent, and having doue so 1
pronounce the judgment af the court that titis
rule be discharged.

Rule discharged.

UNITED STATES REPORTS.

DISTRICT COURT 0F TUE U1. S. FOR THE
NORTHERN DISTRICT 0F NEW YORK.

In Admirally.

CoUNoEu v. TEEc STEAM-TUG -A. L. GuurrpiN , &o.
À lîbel for the las of a vesl on tho Canadialu shore of

Niagara river, having beeu reforred to a tuecter, he Te-
ported tbat at the finie of the boas the veiel~ was wortii a
certain aumn of Ildollars lu goid, or Canadien currency,"
and thit gold or Cenadian currency wj.s et such titua, et
a preiniluin of firty-nine per cent. over -United States legal
tender inotes. HeMd, that the vaine being reported et a
certain suin In foreigu currency, the dernages were to be
eatlma.ed et the value of tiiet auni lu United States notes
and the use of the word 41 gld" lu I connection with Cana-
dieu currency dld not require any different ruie then wouid
have beau epplied lied the vaiue been utatad lu tbe forelgu
currency alune.

This action was brought ta recover the dam-
ages sustained by the libellant in the loss of the
sicow "4Andrew Murray," on the Niagara river
fit the mouth of Chippawa Creek, lu Canada
West, ou the 14th day of December, 1863.

After the heering, upon pleading8 and proofe,
an interlocutory decree was madle, referring it to
a commis4sioner "-ta take the necessary proofs,
and report the amount of damage wihich the
libellant had susained by reason of the lase of
bis scow," &c. lu pursuance of sncb decree of
referefice, the Commissloner reported " that on
the l4th day of Deceuxher, 1863-on which day
the said s00w 'Andrew Murray ' was lost-she,
the said so0w 'Audrew Murray,' was ivarth,
inclnding equipinents, et Chippawa, the quim of
nine hundred and fifty dollars in gold, or Cana-
dian cuTirefly, and that the interest on nine
hundred and fifty dollars froni the 14th day of
Deoeuiber, 1868, ta and including the date of
this report, is the suin of forty-tbree dollars and

forty-three cents,"l and alFa, " that on the 14th
day of December, 1868, gold, or Canadian our-
rency, was at a premium in the City of Buffalo
of forty-tife per cent. over United States legal
tender notes." The Commissioner's report was

*dated on the 24th of July lest.
'Upon the coming in of thim repart, it was

iagisted by thie coun8el for the libellant that, in
esîimating the damiages otf the libellant, the
forty-nine per cent. reported by the Commis-
sianer as the difference bctweefl Canadiani cur-

*rency and United States legal tender notes
should be addod ta thte value of the property
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