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n review of all the c.ecamstances I dissharge this summons. If
the sheriff improporly withholds the goods now, though an inter-
pleader issue is directed, he will give a new cause of action against
himsclf, after demand on him,

Summons discharged.

SMITH BT AL. V. FoRBES.
Verda £ sutyect to a reference— I wer lo certyfy for costs—iWhen to be exercised.

At Nist Prius in an action for unhiyu dated damagzes a verdlct was taken for 3500,
subject 1o a rafyrenco, with power L. he refecws to certily for costs 1a the samo
maoner 18 8 Judzw at Nisi Prius  The reforoe reduced tho damages to $33 50
aud madoe biz awand without certifylag for costs, £t was held, that after award
1ade and publtshed tho refereo had no powar to certify for costs.

Queere, Whotber a refurve under such a subaisslon bad powoer to certify for the
costs of the county or jutermediate court.

(7th Japuary, 1862)

The first count of the declaration was forsclling grain seized on a
distress warraut for rent before the same was cut ; the sccond on
a covenant for the price of certain fences put by by pleintiffs, and
for cordwood. The third, the comwon counts for work, labor,
money, and on accounat stated.

The plea to first count was, not guilty ; to second, payment; and
to third, never indebted, payment, and set off.

The case was entered for tria! at the last Kingston Assizes, and
& verdict rendered for plaintiff by consent for $500, subject to the
award of the judge of the County Court, to be reduced, or vacat-
ed, or a verdict to be entered for defendaat for any balance due
defendant; award to be made by lst January, submisgion to oe
made a rule of court, arbitrator to have the same power to certify
for costs as the judge at Nisi Prius, costs of the cause, reference,
and award, to abide the event.

On the 9th Dec., 1861, the arbitrator awarded that the verdict
should staad for the plaintiff on all the issues and be assessed and
awarded the damages which the plaintiffs were entitled to recover
at $38.65, and that the verdict be reduced to that sum.

Afterwards on the !8th Dec. be sigacd s paper as foliows: ¢ In
the Common Plens, Thomas Smith and Williame Georgo Smith,
Plaintiffs, v. David Forbes, defendant, I, Kenneth KMcKenzie,
refereo in the csuse, do certify, that application hath becn duly
made uader the 325th seotion of the Common. Law Procedurs Act
for a certificate that this cruse is a fit cause to be brought in the
Superior Court or County Court. Idccline to certify, as I am not
of opinion that it is s fit cause to be brought in the Superior
Court, but in my opinion it is a fit cause to be withdrawn from
the Division Court and tried in the County Court, and that the
Division Court bad not jurisdiction to try the cause, and would
certify for County Court costs if I thought I bad power under tho
Act to certify that the cause cauld be brough* in an intermediate
Jjurisdiction. I therefore leave the point for the decision of ansupe-
rior court judge. Dated thie 18th Decembor, 1861.”

Upon these facts, and an affidavit stating that the counsel for
both partics appeared before the referee, and it was arranged that
referce should make the abovae certificate, so that the divections
for taxation might be deoided by & judge of one of the Superior
Courts, & summons was jssued calling upor the defendaunts to show
cause why the master should not ¢ tax to the plaintiff Superior
Court costs, or such other costs as the presiding judge should
order.”

It was opposed on an affidavit stating that the award was deliv-
ered on the Yth Dec., and that on delivering tho award the arbi-
trator refused to certify fur any costs, that the defendants counsel,
at tho request of plaintitfs counsel, went before the arhitrator on
18th Dec., and the arbitrator again refused to certify, but at the
request of plaintiffs counsel signed the foregoing certficate ; that
it was not arranged the referee shauld make the certificate, that
the Defendant’s counsel was not an assenting party thereto; that
on the 9th Dec. the referee did not reserve tho matter for further
consideration, but stated decidedly he would not certify ; that on
appearing before the arbitrators on the 18th Dec. the def{endant’s
counscl waived no right, as he considered the arbitrator’s autho-
rity ut an cnd.

R. A. Harrison for the application. M. B. Jackson contra.

Draper, C. J.—~Whether the arbitrator had power or not to
certify for County Court costs under the circumstances, he wade

his ‘award without certifying, and as to Superior Court costs re-
fusing te certify.

If the verdiot had been rendored at Nisi Prius then according
to the Act, * the defondant shall be linbte to County Court costs
or to Division Court costs only (as tho case may bo), unless the
judge who presides at the trial certifies in open court immediately
after the verdict has been recorded,” &c.

In an analagous cnse in England (Spain v. Cadell, 8 M. & W.,
129,) Alderson, B. gaid, ¢ No doubt the arbitrator who is invested
with power by the consent of the parties must in ali substan-
tial matters follow the rules laid down in the statutes for the
guidance of the judge, that is, he must give his opinion upon the
matter immediately, he casnot meko his award ui one timo and
certify ns to costs at a subsequent time. That is in substanco
tho power possessed by the judge at Nisi Prius, which the arbi-
trator, although he ocaunot follow it literally, is bound to follow
¢y pres, tho mode of doing which is by immediately inserting his
certificate in the award.” Tho case of Greves v. Gorton, 10 Juv.
272 ig strong to the same effect.

I think the case stands precisely on the gamo footing as if the
Judge at Nisi Prius had not cortified.

No applioation could afterwards be made to another judge to
supply the defect, in consequence of the express language of the
Act, aud therefore I think the summons must be discharged.

Suminons dischorged without costs.

HinosToN ET AL, v. WHELAN,
Entry of Nisi Prius record—Con. Stat. U, C, c1p. 22, 5. 203, 204, 205, 23 Fie.
ap. 42

Where in a country causs tho record was enterced for trisl beforo the commission
day of the rsslzes, and afterards buforo the commission day settled, the Mas.
ter, upon consulting the Chief Justice of the Commnon Fleas, refused to allow
the costs of ontering the record or counssl fee.

Tke venue in this cause was laid in the County of Wellington,
though all the proceedings were had in tho principsl office at
Toronto.

On 8th November last the ettorney for plaintifis having made
up tho record sent it to his agent at Guelph, the County Towa of
Wellington, to be entered for trial aud returned after verdiot.

Oa 9th November the agent for defondant's attornoy called
upon the attorney for plaintiffs between three and four o'clock in
the afternoon for the purpose of settling the suit. He was then
informed that the record had on the day previous been sent to
Guelph for tria). It was then agreed that tho debt and costs,
not including counsel fee or entry of record, should he received
without prejudice, and that if plamntiffs were entitied to counsel
fee nud costs of entry of recuord on facts afterwards appearing
such costs were to bo paid. Immediately upon receipt of the
moaoy on this uuderstanding a telegram was sent by the attor-
ney for plaintifis to bis sgent in Guelph that the suit was
settled and not to enter the record  On samo day an answer
was reoeived that the record had been previously entercd.

1t appeared that in the forenoon of 9th November, before
any settlement had been effected, the record had been in good
faith entered for trial at Quelph, though the assizes did not
open till 11th November.

The question was whether the record, being in a county cause,
hsd been properly cotered before the commission day of the
assize, and if eo whether plaintifis were catitled to the costs of
entering the samc and counsel fee.

The taxing officer refused to allow couansel fee or costs of entry
of record.

R. A. Harrison appenled against his decision, contending that
in country causes rccords may be properly entered before the
commission doy of the assize, and that if entered in good faith
plaintiff is entitled to tho costs of entering same together with
counsel fee. e referred to Con. Stat. U. C., onp. 22, s. 203,
204 and 205, and 23 Vic., cap. 42.

M. B. Jackson coutra.

Burxs, J.—It is for the Master to decide whether tho costs
in dispete are or are not to be allowed. I cannot interfere.

Tho partics nfterwands went before the olork of the court. IHe

* thoyght the record was properly entered and %as nghinel to allow



