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Will -Consiruction - Devise - *Issue' - In I4 e'' Lîfc
Est ute-Remiaînder-il i in SJu 1h y 's Case.

Motion by the executors of Greorge Taylor, decased, for an
order deterrnining a question as to the proper construetion of
a paragrapli of bis wilI wvhereby he gave andi devised unto bis
two daughters Marietta Weiler and Jennie Campbell certain de-
scribed land, ''to have and to hold to the -ise of thei thet said
'Marietta Weller and Jennie Camnpbell for and duinig tie terns
of their natural lives as tenants in eoinon ani aiteltir de-
cease the undivided share of each to the use of their respectiive
issues iii fec so0 that the ehild or eidren of caeh wiIl takc isý,
lier or their inother's share but in case the said Jenniie C'ampbell
should die witÊout issue then 1 give and devise her share the(r-eof
te the ehildren of the said Marietta Wellt'r alonec share( auid
shane alike."-

The motion was heard in the Weekly Court at Toronto.
R. S. Cassels, K.C., for the excutons.
A. R. Clute, for the ehildren of Marietta WeIIer.

1IIDDELL, J., said that the sole question was, whether Maiet ta
Weller took an estate iii fee, ini tail, or for life. P>iMiuaai ,
''issue" mieans "heirs of the body:" Roddy v. Fitzgeraý,ld (1855),
6 II.L.C. 823, at p. 872. IIad the words been "iii feet simpiile,"
i nstead of " in fee, " the Court would be bound by N ICing v.
(1895), 24 S.C.R. 356, to decide that the devisee took oily a ý lifu
estate. It would be to make too subtie a distinetion- adwayvs to
be avoîded, if possible-to hold that beeause the testator used the
words " in fee, " instead of " in foc simple, " the i iea i 1 g of1 th1 e
will was ehanged. If sueli a distinction was to be drawn, it
should ho by the Supreme Court of Canada or ut least the Ap-
pellate Division of the Supreme Court of Oiitaniio.

SOrder declaring that Marietta took onl7 ai lIfe estate; eos;tx
out of the property in question.


