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the section "shall b li able to iznprisonment for a terni flot f
ceeding six months, with or without liard labour."

G. F. llenderson, K.C., for the defendant.
J. A. Ritchie, for thle Crowu and the Police 'Magistrate.

Kr.LLv, J. :-The act prohibited by suli-see. 1 (b) of sec. 1
38 not indîctable per se. It is urged on behalf of the defer
that sec. 164 of -the Criminal Code eanhlot be applîed, as s
193 . . . naines a punialiment; and that, therefore, the Pol
M1agistrate bas no jurisdiction.

Section 164 of the Criminal Code deelares every one ta
guilty of iu indictable offence.and iaýble to one year's impriso
ment who, without Iawfnl excuse, disobeys any Act of the Pai
ament of Canada or of any Legisiature in Canada, by- %ilfu
dtoing any act which it forbids. or omifting to do any acf wliiel
requires ta be douc, uniless nome penalty or other mode of pi
ishnment is expressly provided by l-aw.

There are many cases dealing ivith aets done in ent rav
f ion of statutes prohibiting the doing of stick sets. The K
ject and the application of numerous idecisions are discussed
Russeli on Crimies, 7th cd. (1909), p. il et seq. If is th
stated that where an act or omission, which îa net en offence
ceoio law, iq made punishable hy a statute, the quesf
arises whethcr the criminal remedies are liîited te the particti
reinedy given by the-ferma of the statute, or, ini other ivoî
whether flic remiedy given hy the stafute is exclusive of or af
native ta other remiedies given 1y other statutes or fthe ci
mon law; and that whcre an act or omission ia not an ofYe
sit commnon Iaw, but is made an offence by statute, an indictrn
will lie where there is a substantive prohibitory clause in 9
içttutte, thougli fherc be afterwards a particular provision
a particular rcmnedy given. The author cites from Clegv
EALrby (Gas Co.. [18961 1 Q.n. 592, at p. 504: "'Wliere a dj
is creaf cd by sfafufe whicli affects fthc public as flie put
the proper mode, if the duty is not performed. is to indiel
take flic proceedings provided by ftle stafufe." Wlhen ai
offence is created hy statute, and a penalty is annexed t,
by a separafe and substantive clause, if is nef neessarY for
prosecutor te sue for the penalty; but lie may- proceed ou
prior clause, on fthe groundf of ifs bcing a ilisdeieanow:
v. Hlarris, 4 T.R. at p. 205.

In Russell an Crimes, 7th cd., p. 12, if is said: -Whexe
marine statute which enjoins an act to bic done enitains iacà
enacf ment providing for a particular mode of proceeding


