
EEPOC'TS AND NOTES OF CASES.23

the charge "in a sumrnary way" ta do so subject to the subse-
quent provisions of Pt. XVI., and consequently to take tbe
consent ai the accused umder sec. 778.

Stili another theory was advanced in R. v. Van Koolberger,
16 Can. Cr. Cas. 228, 19 Que. K.B. 240, in which it was held
that the procedure of Pt. XVI., including the pravision of sec.
778 for the defendant's election or consent to be tried sumniarily,
applied to a charge under sec. 169 brought before two justices
in the province of Quebec who wouid have no power of summarv
trial for an indictable offence except under sub-sec. (a 7) of sec.
771 for theft not-exceeding $10 and in respect of certain disorderly
hause capes. Mr. Justice Cross there held that as a-,thority is
given to two justices to try such charge by Code sec. 169, and
the offence is specificallv nained in C-ode sec. 773 (e), the accused

is ".charged before a miagistrate" within the terms of sec. 773, 11
although two justices in Quebec province are not constituted a
statutory magistrate under Code sec. 771, except as to certain

other offences nmed in sec. 773, paragraphis 'a) and1 (P}. He
further held that the decision of the two justices in such a case

the procedure of Part XVI. (Sununary Triais) is applicable under
C-ode sec. 706 as a "special prov.ision otherwise enacted with
respect to such offence": R. v. Van Koolberger. Van Koolberger ,l
(appellant) v. La peinie (',espondert), 16 C'an. (Y. Cas. 2'28, 19
Que. K.B. 240.¶

As pointed out in Ex parle McA dam, supra, and in DaMys

Ciimins.l Procedure, 2nd cd., 386, the decisiori in R. v. Uro.qscn
rnav have been influe'iced by the circumnstance that, for sonieA
r'eason flot discloseil, trie Crown was not seeking to sustain thei.
conviction in that case.

It is submitted with deference that the most consistent theory
arnongst the various opinions referred to in these conflicting cases.
is the'one to which effect is given in R. v. WUcsi, 24 t. an. ('r.('.
249, 9 O...9 (affirrned on appeal), and in Ex paric McfA dam,
supra, by Mr. Justice White of the New Brunswick Court.

The provision as to summary trial by a police migistrate
for the offences stated in sec. 773 wNith the defendant's consent
is one which originated in Ontario, Qnd was extended, with
various limitations as to the tunctionary uipon whom this judicial
power was coiferred, to the other provinces of Canada. The i
sumniar trials provisions of sec. 773 are to e viewed as entirely
independent of the power of surmary conviction. WVhiie, prior

to the arnendment of 1009, some offences wvere sciedwhich


