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did not appear by.the said count that the instrument upon which
that count is bagsed, and which the Appellant had by his declaration
deseribed us .. cevtain writing obligatory commonly called a Bon,”
had been legally transferred by Norman Bethune, the payee, to the
plaintiff’; that a transfer by endorsement as meationed in the said
count, of a writing obligatory or Dox, could not give the endorsee any
right of action against the drawer ; and that in faet, it did not appear
by the said count that there had been any privity of contract belween
the Appellants and the Respondents, or that the Appellant had any
right of action against the Respondents.

The Respondents by their second plea averred that the alleged en-
dorsement of the Bon or writing obligatory, spoken of in the said
first count of the said Declaration, could not give the Appellant any
right of action against the Respondents, because the sum of money
mentioned in the said writing obligatory or Bon had never been legal-
1y transferred by Nerman Bethune, the payee of the said Bon, or the
transfer of the said sum of money aceepted by the Appellant, the en-
dorsee of the said Bon; that the pretended transter of the sum
mentioned in the said Boz or writing obligatory, by the endovsement
and delivery of that instrument, was null and void.

The third and fourth pleas of the Respondents set forth—that the
pretended transfer of the said Bon, spoken of in the said first count of
the said Declaration, did not take place until long after the Bor had
reached maturity ; that during the period the Ben had remained in the
hands of the payee, the lability of thedrawers (the Respondents)had
been extinguished, partly by payment and partly by compensation, as
is fully explained iy the said third und {euvth pleas.

. The fifth plea is a difense aw fonds en scit, and afiplics to all the
gounts of the Plaintifl’s Declavation.

Law issues were raised upon the first and second pleas fyled by the
Respendents, and upon these issues the parties were heard in the early
part cf the Term of October last.

The Respondents contended—that the instrument speken of in the
gaid first count was not “a note in writing, commonly called a pro-
nissory note,” and had therefore been truly deseriboed by the Ap=
pellant as ©a writing oblightory, commonly called a I3 ; but relied
chiefly on this ground : that whatever may Dbe the nature of the in-
strument in question, as it has not in this case Leen brought within
the limits of our Provinecial Statute respeeting the negociation of jpro-
missory notes, but, an the contrary, has been designatedas “a writing
obligatory or Bon,” the Appellant was bound to aver and prove, that,
he held that writing obligatory by a title ~ufficient to vest in him
the som due under the said Bor or writing obligatory ; that the,

~ Appellant hiad net made a sufficient averment in this respect, as the
title he bad set up under an endorsement, could not have had the ef-
fect of transferring the sum of money due under the instrument in
question. In finc, that as the Appellant had deseribed the instrument
upon which his claim is founded as “a writing obligatory, cornmonly
called a Bon,” he could not derive any advantage from the provisions
of our Provincial Statute, which refers to “notes in writing, com-
monly called promissory notes,” and to nonc other. :

Chief Justice Reid, Mr. Justice Pyke, and Mr. Justice Rolland
concurred in this view of the case ; and as the majority of the Court
(Mr. Justice Gale dissentient) rendered judgment on the twentieth



