158—Vol. IV.]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[October, 1868.

O' Donokoe moved for the discharge of the
prisoner, upon the ground that the warrant was
invalid, as Mr. Boulton, who assumed to act as a
Justice, was not authorized or entitled to act as
such, or to join in the warrant of commitment,
he (Mr. Boulton) being an alderman of the city
of Toronto, 4nd not having taken the oath
required by sec. 857 of the Municipal Act of
1866, as amended by the 3Sth sec. of chap. 80 of
the Acts of last session of this Province; the Act
under which the prisoner was committed requir-
ing that the warrant should be signed by fwo
Justices of the Peace. He also moved that the
prisoner should be admitted to bail, if the learned
Jjudge should hold the warrant good, as it had
not been countersigned by a clerk of the Queen’s
Privy Council, as provided by the 1st sec. of the
81 Vie. chap. 16, above referred to.

James Patterson. for the Crown, took a preli-

- minary objection that the affidavit filed could not
be read, being irregularly sworn; and he also
stated that he had been instructed by the Minis-
ter of Justice that the warrant was daly counter-
signed within the 30 days by the Clerk of the

* Privy Council, and,by inadvertence of ihe gaoler,

the proper and true return to the writ of habeas
corpus had not heen made,

It was then agreed that the prisoner should be
remauded until the 24th July, when the prisoner
Wwas again brought up. The gaoler then stated
that he desired to amend his return, and filed an
affidavit, shewing that ahout the 1st of June he
reccived from the sheriff of the county of York a
certified copy of the warrant of commitment,
duly certified by the clerk of the Queen’s Privy
Couucil, which certified copy he produced; and
be further swore that when he made his return
to the habeas corpus, such certificd and counter-
signed warrant had escaped his memory, and
that since he made his return he diseoverod that
he had it in his possession. Affidavits were also
filed shewing that such countersigning was done
within the 30 days prescribed, and Mr. Patterson
moved that the gaoler be allowed to amend his
return ; and, after hearing the parties, the
learned judge ordered the return to be amendad,
and upon the same being read,

Patterson, for the Crown, now objected, and
contended :

1. That as it appeared that the warraot
had been duly countersigned, the provisions of
the 31st Vic, chap. 16, deprived the Jjudge of
authority and jurisdiction to entertain the motion
made on the part of the prisoner, either with a
view to his discharge or to his being bailed.

2. That if a judge had authority to examige
into the validity of the warrant or deteation of
the prisoner, Mr. Boulton, being an alderman of
the city of Toronto, was also a Justice of the

- Pence, ex-officio, and that the Act of the Province
of Outario amending the Municipal Act did pot
apply to Mr. Boulton, and that if it did, his acts,
nevertheless, as a Justice of the Pence, were not
void, although he himself might be liable to a
penalty, or perhaps to a criminal information,
but the acts of & Justice of the Peace who is not
daly qualified are not absolutely void, as he ¢on-
;esl;ded: Margate Pier Co. v. Hinnam, 3 B. & A.

8. That it wag not competent for the prisoner

to contradiot ' return made by the gaoler,

which return set out tht the warrant was cigned
by two Justices of the Peace, &c

In reply it was alleged, that neither he nor
his counsel were awire or could obtain the
particulars of the charge against him, or upon
What information he was arrested: that no state-
ment was made or taken in his presence, on oath
ot otherwise, of the facts or circumstances of the
case before his commitment, as required by the
30th sec. of the Statute relating to the duties of
Justices out of Sessions, in relation to persons
charged with indictable offences ; and, in order
to ascertain what evidence, depositions or pro-
ceedings were had touching the restraint of the
Prisoner’s liberty, and to the end that the Jjudge
wight consider the same, and the sufficiency
thereof to warrant such restraint, should he hold
that the warract was not one within the opera-
tion of the 3lst Vie., a writ of certiorari had
been issued, requiring a return of the depasitions,
&c., under the 2th see. of the Act of 29&30 Vie.
**for more effectually securiag the liberty of the
Subject ”  Such writ was served on the commit-
ting justice, Mr. Boulton, and on the Clerk of
the Peace for the city of Toronts: nad he filed
affilavits shewing that neither Mr. Boulton nor
the Clerk of the Peacs had in their possession
any proceedings whatsoever touching the com-
mitment of the prisoner; and that upon search
at the office of the County Attorney for the
county of York, and at the office of the clerk of
the Police Court of the city of Toronto, no papers
or documents were to be found,

Under the 39th sec of chap. 102, the informa-
tion, depositions, &c., should have been delivered
by the Justice, without delay, to the County At-
torney, or the Clerk of the Pence for the city.
No depositions were produced on the part of the
Crown.

Mogrrisoy. J —\fter carefully congilaring the
whole case, I am of opinion that the prisoner i3
eutitled to be dischargel It appears, as already
stated, that he was arrested on the 4th May last
under the warrant referre | to, purporting to be
signed by two Justices of the Pence for the city
of Foronto. It is clear that Mr. Bou'ton (one of
them) was not acting unler any commission as 8
justice, but that he was an slderman of the city
of Toronto, and it is manifest that he, as such
alderman, did ot take the oath of qualification,
as provided by the 33th sec. of the statute of tho
Province of Ontario. These are the most impor-
tant facts appearing and bearing on the cise,

Several objectionsin point of law were takan by
the Crown. First, as beture stated, that the war-
rant being duly countersigned by the Clerk of
the Privy Council that the subject matter was
wholly withdrawn from my Jjurisliction. I see
nothing in the statate to warrant such a concla-
sion. The object of the Legislature and tha words
of the statute indicate that, as some protection
to persons who might he charged with awnv of the
offences mentionel in the Act of Canads (31 Vie.
chap. 16), they could only be commirte. upon #
warrantsigned by two Justices, and such warrant,
being countersigned within 30’ days, as provided,
then, in such case, no Judge should bail or try any
such prisoner without an or ler from the Queen’s
Privy Council of Canada. The ohject of the ste:
tute, 80 far as any of the offences mentioned
therein, was to suspen! the operation of the writ
of habeas corpus, anl to deprive the subject res-
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