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LEGAL INTELLIGENCE,

IN THE SUPERIOR COURT.

Before Mr. Justice Torrance and a Special
Jury.

John Redpath and others, Plaintiffs, vs. The
Sun Mutual Insurance Company, of New York;
and Peter Redpath and others, Defendants, par
reprise dinstance.

JUDGE TORRANCE'S CHARGE TO THE JURY.
On Thursday morning His Honor Mr. Jus-
tice Torrance delivered the fullowir g charge
to the jury :—

He said ;: In reviewing the facts which have
come before you, gentlemen of the jury, it is
right that I should remind you of wbat are
the respective duties and powers of the Court
and jury. They are stated as follows in the
two articles of our civil coie (sec. 406)
It is the duty of the judge to declare whether
evidence is legal, and it is the duty of th.
jury to say whether the evidence admitted ix
sufficient, The jury decides as ta facts, but
must be guided by the directiour of the judge
as regards the law. All questions of fact
therefure, gentlemen, are within your pro-
vince, and matters of law are within the pro.
vince of the Court; and it is your duty with
regard to these matters of law to take the di
rection of the Court. The whole litigation
between the parties may be snmmed up in the
answers to five questions, Thefiretand nota
material question I think is, whether there
wasin existence, with regard to the Columbiau
Co., a valid policy of insurance at the time of
the lo:s of the ** Thomas Connor,” and the ap-
plication in this matter in the Columbian
Insurance Co., and if its existence preventeo
the alleged contract with the defendants from
taking effect or being enforced. Now, no stress
has been laid upon this point by thed fen
dant, and I take it they do not rely upon it,
and at any rate there is no difficulty in the
case arising out of this point—the existence
of the other policy with the Columbian In-
surance Co., The next question is if there
was a contract of insura.ce effected on behalf
of the Sun Co., through Mr. Hart, with the
plaintiffs, Redpath & Son, was there coo-
cealment by the plaintiffs of the fact that
the ¢ Thos. Connor” was overdue, and had
not been heard of 7 Was the fact material
andfatal to the contract of insurance? Was
the concealment a material fact in this mat-
ter? The evidence with regard to the mate-
riality of the concealment is before you.
¢« + &« ¢ Thisisamatter peculiarly
within your functions to decide with regard
to the answer of this question, and I shall
say nothing more about it. The next ques-
tion is—Did Mr. Hart, on behalf of the Sun
Mutual Insurance Co., wake a contract of
insurance with Messrs. Redpath & 8on on the
cargo of the ‘“Thos Connor?” Now, with
regard to the meaning of the word *agent,
a great deal of discu-sion has been had on
one side and on the other according to the
views ot the counsel who are concerved here,
and according to the interests of the parties
in the matter. That the word “agent” has a
very wide meaning, there is no doubt;
but we have to sce what the partier
understood to be the meaning of the word
For example you may employ a house agent
in the city to collect your reuts but that
agency does not justify him in mortgagioy
your property and signing wnotes for you
That is vot the meaning of the word. The
question then comes up—what really was the
sgency in this matter ; what was assumed by
Mr. Hart. You have the evidence of Mr.
Falkiner on the one hand, and the evidence
of Mr. Hart on the other. Mr. Falkiner says
very decidedly and positively that he was
ccvered—that the plaintiffs were covered by
the agrecment which was eutered into be-
tween Mr. Hart and the plaintiffs, that there
was an agreement at the time that the insur-
ance should take effect and cover the rick in

question. Mr, Hart, on the other band, de-
nivs emphatically, that he was anything more
than a medium of communication with the
defendante, the Sun Insurance Company, and
says all he did was to receive the application
and gend it to New York. You have
heard the evidence on the one side
and on the other; with regard to the state-
ments of these witnesses it is a matter which
is peculiarly within y ur functions; you
have seen both of these witnerses give their
evidence before you; you have heard the
~xplanations given on the one side and on
the other ; and you are judges of the circum«
<tances of the case; you can make up your
minds for yourselves as to the ‘ruth of the
story which is told on the one side or un
the other. * . - N . * M
8 hd . I would remind vou of what
took place in connection with the trans-
mission of the application for insurance to
New York., The applicntion being enc osed
in a letter with the notice accompanying
it to each of the defeudants would
show plainly that Mr., Bart intended
simply to be a medium of communica.
tion with the Insurance Company, and
transmit the application of the plaintiffs to
New York. . . . . The pext
questivn which comes up is whether Mr. Hart
on the 23rd of January—the day of the in-
surance—wag the agent of the company, car
rving ob business for them at Montreal, with
nower to effect insurances on their bebalf.
Was he, on the 23rd day of January, the
agent of the company, empowered on their
hebalf to make this policy of insurance? The
plaintiffs have considered this a very impor-
tant poiut in the case, aud they bave ex-
hibited a great deal of ingenuity in the
exh'bition of circumstances and buxiness
transactions between Mr. Hart and persens
insured in the company, and have cited
among other cases brought before you three
cases—one the Gas Company against the Sun
Mutual Insurance Company, which was liti-
¢ated in the year 1863 ; another, the case of
Janee against the same company, litigated in
the year 1865; and the case of the Commer—
cial Bapk, litigated in the year 1868.
I have carcfully looked at the cir~
cumstances connected with these three
cases, and I certaiuly do not see that

they touch the question that is before the |

Court and jury at the present time. With
regard to the Gas Company’s care it was a
qu 'stion with regard to the classification of a
vessel—if I remember rightiy—quite a dis-
tinct matter. In the Janes case the question,
the trouble between the parties arose in this
way : A judgment for a considerable amount
had been obtained against the Company with
out serving them with a process, without
giving them a writ in the usual way by a
service upon the defendants at their place of
business or at the office of the Company’s
agent. They were advertised in the news-
papers. Naturally they made an attempt to
get rid of this judgment, and they did so; at
least they attermpted to do so by precenting a
petition in court repreeenting (hat they had
an office and place ot business in Montreal,
and that there was an agent thore who could
receive service for them, and these were
sworn to by Mr, Hart. Now, I think un-
necessary trouble has been made in this
matter with regard to the 1ature of Mr.
Hart's affidavit. Here I must consider with re-
gard to the meaning of that affidavit what the
o'jects of the partics was; and the obhject
simnly was to shew to the Court as distincily
as could be done, as plainly az words could
make it, that the company had an effice here
and a person here who was authorized on their
behalf to receive proceeses for them. * % ¢
» » L L » - * L I shall
now, in connection with this fourth heading
as to the company authorizing Mr. Hart to
make contracts of insurance on their bebalf
in Montreal, refer to two of the lett rs of the
company. There is, first, the letter written
from New York on the 17th January, 1864;
and in the “ P, 8.” it is intimated that they

would be happy to open a business with Mr.
Hart. The writer is Mr, Nelson; and, he
adds, “any other risks offered to you for our
consideration.” What does tbat mean? It
meaus it must be subwitted to them and con-
sidered by them and they could asrsume the
risk or not as they considered would be for
the interests of tbe shareholders whom they
represented.  “ Any other rixk offered to you
for our consideration similar to those covered
by the policies of Mr. Phomas ana Mr. Ur-
qubart, the latter of which gentlemen insute
wholly with us, we shall be happy to enter~
tain on the same terms” Then there is the
letter of the 8th of January, 1855, which
comes up, and the first part of which notices
an abaundonment which bad been impru-
dently accepted by Mr, Hart., ¢ There is no
objection,” they say, “ to your being a mediom
of transmission, but nothing more; th tisa
point upon which we must be perewptory in
all cases.”” Then there is the evidence of Mr.
Anthooy, which i3 very clear on the subject
of Mr. Hart’s powers, That they were of a
very limited character; that he was autho-
rized to accept service since 1861 ; that he
was authorized specially in cases that came
before the company to make extensions of
policy and to receive notices.  The counsel
for the defence made a point of the evidence
of Mr. Thomas, Mr, Russ and Mr. A T Patter-
s0p who received from Mr, Hart certificates to
the effect that they weie insured ; but Mr,
Patterson explains this by saying that this
was done he supposes upon an open policy
which Mr. Hart held himself, “I understood”
be says, ‘‘ that Mr, Hart himself bad an
open policy in the company upon which these
certificates were insured, and understood from
Mr. Hart that he had an open policy with the
company himself upon which he insured us”
The Court here would make a remark which
it should have made some time ago. You
ghould carefully separate the acts of Mr. Hurt
from the acts of the company; you can decide
for yourselves what Mr. Hart actually did in
this matter—in his interview with the Messrs
Redpath and sopn; and it is another question
how far he was authorized by the company.
And one other point to which I would call
your attention is the question whether the
defendants bere may be bound in the case,
whether bhe defendants can be bound to any
contract of insurance effected vlsewhere than
at the place and otherwise than in the man-
ner anthoriz d by their charter and by-laws?
In 1841 an Act is passed and it refers to
another act which incorporated a company
previcurly to insure—the United Insurance
Company,—and that very company had pow~
er, by instrument or otherwise, to make ma-
rine insurances upoa vessels, their goods, and
80 on, and all corporate powers of the said
company shall be exercised by a board of
trustees, and theve are no less thaa thirty two
ot these trustees, who shall have & President
a vice-president and so on. Then comes &
very importaut clause in the Act, which says
that the operations of this corporation shall
be carvied oun insuch a place in the city of
regard to the rules which xhould guide courts
and ali persons with regard to attachments of
parties, these vules are familiar rules, they
are all ¢ as old as the hilis” and a rule of
this kind stated with regard to the meaning
of a coutract, **howuver general the terms
may be in which the contract is expreséed,
they extend only to the things concerning
which it aprears the principals intended to
countract.” This rule applies to contracts, but
the same rule applies to everything in which
the object is said to be changed. You must
look at what object the pariics had in view.
Bacon in une of bis general maxims says,
general worlds shall be aptly restrained ac-.
cording to the principle or person to which’
they relate, and in a book which we con-
tinually uge with regard to the intrepretation
of contracis (Brown’s Maxims) thereis &
commentary on ths meaniug of this very
maxim, and looking at the statement of th@';
company, in that case and the affidavit whick
is made in support of it, it is impossible tg



