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and applied to dismiss the bill for want of
prosecution.

Held, th&t there being no summons in
the suit, the suit was not in Court, and
that the plaintiffs could not be compelled
to issu the summons and proceed with the
suit, or be dismissed, and that the applica-
tion should he refused.

Goslin V. Goslin, 27 N. B. 221, distin-
(?u, 'hed.

<, iwre, whether a defendant who has ap-
pealed before summons issued can apply to
dismiss the suit for want of prosecution if a
summons is not issued.
An application in June, 1890, upon bill

and attidavits for an injunction order stood
over until the 15th of August, 1991, when
It was refused. Notice of appeal was given

on the 10th of October following, and on
the same day the summons in the suit wa«
issued. On tho IGth the defendants filed
an appearance, and gave notice of applica-
tion to dismiss the bill for want of prose-
cution, on the ground that the summons
should have been issued immediately after
the refusal of the injunction order.

Held, that the plaintiffs were not in de
fault, and also that they were not compell-
able to issue the summons in the suit pend-
ing the appeal, and that tiie application
should ))e refused. New Brunswick Rail-
way Company and Brown v. Kelly
New Bruswick Railway Company and
Brown v. Kelly. (No. 2) 442
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