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LAW JO

with the buying nnd selling, [ enlorsed their paper—on
which they offected o loan att o bank, without sny remuncra-
tion whatever. They vecupied the pasturo antl the close of
the scason, and T was paid fur my co-tenants and for myself
$18 73 for the use of it, which is 1)l we ever received, either
directly or indireetly. The defendant contends he had aright
to engago in this operation,

Ier Cur.—On tho ninth charge we findthat the said judge
for a long time during the year 1559, and previously had a
direct pecuniary intorest in the business of one Sylvester Far-
rell and one Jumes Mitchell, both of St, Thomas, either ns a
pa-tuer or under an agreement, whereby the said judge
endursed the negocialle paper of the said Sylvester Farrell and
Jumnes Mitchell, in consideration of recciving a share of the
profita of certain Lusiness in which they were engaged, or a
per centage for so endorsing,  The court finds that the judze
13 nof pally; aud this finding is on the merits, and not by
reason of the misnomer of Farrell in the charge.  The charge
is unsupparted by the facts admitted in the answer of the
Judge—wlich was the only evidence advanced—and therefore
the court considers this charge 1exativus,

11tk Charge.—That the Judge made a profit out of the Divi-
sion Court patronage, by getting his ehildren taught by John
Powell, the Clerk of the Court of St. Thomas, the said Powoll
getting no uther remuncration than the fees of the office, both
.flur]duing the duties thereof and teaching tho children of the

udge.

Lleply.—That the charge is untruo; and if it were true, that
neither inability nor misbehaviour is shown.

Ler Cur.—Upon this charge the Court finds the following
proved: 1. ThatJohn Powell up to some time in Oct. 1854, was
employed in the Post Office at Woodstock, and was recommen-
ded by Mr. Barwick, the Postmaster, to Judge Hughes, to be
appointed a Division Court Clerk.—2. That vn the 18th Oet.,
1854, Judge Hughes addressed o letter to the said Powell,
containing the fullowing passage : “* I guarntee to you enough
to pay Mr. Warren £30, and £100 a year Lesides for yourself.
In cunsideration of that guaranteo you promise to perform the
duties of clerk during that four yeurs, and to give instruction
to my childr n atcertain hours that we may hereafter fix upon,
If the fees of the offico do more than pay all I stuaranteo to
suu and to Mr. Warren thaey are to be your own; and 1 will
pay you whatever sum you and I shall fix upon as a proper
remuneration for teaching my children, beecause I do not
want them to be taught for nothing.  If I have to supply any
deficiency on my guarantee to you of course I should wish
that tu be considered as paying for their instruction.””—3. That
one Ileary Wurren was nt the date of that letter, Clerk of the
Division Court, which was held at St. Thomas, in the County
of Elgin.—4. That the said Henry Warren was a very old
man and incapable of discharging the duties as such Clerk,
and that he resigned his office upon the suggestion of Judge
Ilughes, who held out to liim the expectation that the succes-
sor, who was to be appointed by the Judge himself, should
pay to him (Warren) for four years, if Warrea should so long
live and the successor retain the office, an annuity of £350 per
annum; and that it was stipulated by the Judge that Warren
siould affurd the new clerk such aid and explanation as stould
enabls him to understand the business of the office and fucili-
tate tho discharge of its duties.—5. That the letter of the 18th
October, 1854, was written in furcherance of the communica-
tion between Judge Iughes and Mr. Warren ; and that early
in Nocember, 1854, Powell was appointed to succeed Mr.
Wa:ren, and gave to Mr. Warren his bond conditioned to pay
L350 per annum for the time above stated, and that whilo
Pouswell continued to hold the office (say fifteen months) he
paid quarterly the sum of $50 to Henry Warren.—G. That
the fees which accrued to Powell as such clerk daring the
time he held ke office, aud which, if he had insisted on im-
mediate payment as Judge Hugles tuld him to do, e might

have received, amaunted to ag much or more thian £100 o year
nfter paying the stipnlated anauity to Warren, but that Pow-
ell actually received less than at the rate of £100 o year for
himeelf.—7. That in February, 1856, Powell waa dismissed by
the Judgo na incompetent tu do the duties of clerk.—%, ‘I'hat
while Powell held the office of elerk Lie gave instruction toJudgo
Huzhes' children for about three hours per diem ~9, ‘That no
am waa ever fixed upon as a preper remuueration to be paid
by Judge Hughes to Powell }ur teaching hia children while
Pawell was elerk of the Division Court.—10, That soon after
Poswell’s dismissal ho applied to Judgo Hughes for remuncera-
tion for teaching his children duriag the time he held the
clerhship, and that Judge Hughes ref -ed to pay anything
unless Powell could show that th  .ces received did nos
amount to L100 a y-ar, besides yiclding enough to pay War-
ren.—11. That Powell never has mado up any statemont of
the feex of his office fur that or for any purpose, nnd that
Judge IHughes never has paid him anytlhing for teaching his
children during the period that Puwell was clerk of the Divia-
ion Court.—12. "That in appumnting Powell to be clerk of the
Division Court, Judge laghes intended to sccure the services
of a person who could, in additivn to the duties of the office,
instruct his (the Judge's) children during certain hours each
day on the terms exprassed in the letter of 18th Oct., 1834,

"Fhe court finds that the result has heen that the said judge
did obtain indirect profit frum the appuintment of Puwell,
inasmuch as he paid Powell nothing for instructing his chiwd-
ren while Powell was division court c'erk, aithough upon a
proper construction of the agreement contained in the letter
of the 18th October, 1854, he might have been liable to Powell
for such services, until the latter, in the final settlement made
between him and Judge I3 yghes in 1359, abundoned all fur-
ther claim on the judg:. O.. these grounds we find the judge
gudliy on this charge.

12th Charge. That gince the aaid Jubn DPowell was dis-
charged from his oflice of clerk of the said division court, le
was employed for a considerable time by the present clerk of
that court at a salary of £109 per annum, and has heen paild
by the said clerk * and judge’ (interlined), and that during the
time of such subsequent engagement the said Powell taught
the children of the said judge who has refused to pay lum
any further remuneration therefur, on the ground that the
said £100 per annum covered the same, which it did not.

Reply.—Denial and justification.

Per Cur—~Upen charge 12 we find the following facts
as proved by Mr. Puwell, the culy witness whu has been called
on either side to give testimony in reference theretu:—1.
That after Powell’s removal fruia the office of clerk of the
division court, he made an agreement with Judge Hughes to
teach his children for three years ending 1st April, 1859, at
the rate of £330 per annum ; the time given to this teaching
appears to have been from 9 to 12 each morning; and up to
October, 1857, the judge paid him at this rate quarterlv.—2.
That in October, 1857, Powell was engaged by Mr. Farley
{who had succeeded him as clerk of the divisiun court) asa
copying clerk, for the remainder of hias time, after the hours
of teaching the judge’s children ; and that Powell thereupon
gave up an afternoon school which he had kept.—3. 'That
Farley agreed to pay Puwell (as he, Puwell, swears) £100 per
annum, and that Powell was not informed then, and did not
suppose, that this payment was intended to cover anything
but his services as copring clerk.—+4. fhat when this change
took place the judge ceased to make any payment directly to
Puwell fur teaching his children.—35. That either six or niue
munths after Powell’s employment by Farley, ho rendered an
account to Judge Iughes, and some time after ho asked Far-
ley to advance him sume mw oy, saying that the judge bad
nut paid him fur teaching, upon wluch Larley to.d him that
tho £100 per annum was to cover hoth his services in tho
office aud lus tuitivn of the judge's children, sud Judge




