
LAW JOURNAL.

at the election was a copy of the assesmient roll for Whitby
for M85, so far as the saine contained the names of ail the
maie freeholders and householders raled tupon suchi assessment
roll, ini respect of rateable real property lying in said township,
and nlot of the collector's rol: that on the said copy of the
asesl roll was endorsefi an affidavit (of which a copy wvas
annexed by deponent) made by John Gordoni, the returning
officer, whio was the township clerk of Whitby, flint, Io the
best of lus knoielcdge, the same was a correct ist of the maie
freeholders and householders, with the amotint of flie assessed
vaiue of the reaT property for whichi they are rcspectively
rated on the original assessment roll of tlie township of Wbitby
fir 1853.

Tiii~ affidavit w-as sworn on the 2nd of January, 1854,
before W. Ailison, who signed as a justice of the pence for
the couîfty of Ontario, or an officer having authority to admin-
jister au oaih or affirmation for that purpose.

This ropy ofithe assessor's roll, the oîîiv copy of a roll used
at the election, -was verified oniy by thiat'affidavit.

On the part of flec defendants, an n1affdait of Gordon orél
was fiied, wio swore tisat, as to-wn clerk , hie had flic ieýal
custody of the assessant rotl for 1853, as corrected 'Ly the'
court of revisinn, from whielh the colleetor's moll was prepared:
that ihis eoliector's moll was a truc copy of the said original
roll, as correcied: that the roli which wvas prepared for the
returning officer -%as a true copy of said original roll, and
ieorresponded in every particular rcqnired by iaw wvith col-
iector's roll: that at the timie of the election the roll wvhich
had been prepared from the said original ro!1 for the collector
was in the col lector's hands, andl had nlot been relumned te
him, the town clerk, and therefore the copy of* the roll fur-
iiished to the retuning officer could nlot be zompared with the
collector's rolli; but that both were .and are 'true and correct
copies of lte saine original roll, as required by iaw for the'
piirposes of the electîon: tliat haviig the custody, as cierk, of
the said omrintal -roll, hoe did, jnst'before holding the election,
niake 11w e iÙdavit of 3yerification wmitten on the mo-Il, fu ruished
fur tke purpose of the election: tai W. Allii lad been a
justice of the peace for the united conutes of York, Ontario
-and -Peel, previnus-to and dnring the year 1853 ; that at the
tlime the affidavit xvas takea by hitm the county of Ontario had
been made a separate couxt!, and that W. Aiiison was stili
empowered te adminîster tihe oath, unless such separation of
the county deprived hirm of the authority to act as a justice for
the.county of Ontario, under his commission for the united
eouxties: that Ontario was proclaimed a separate county on
or before the 2nd of January last (1854), on which day the
affidavit was taken, and tsat lie, Gordone xas not thon aware
that the county of Ontario had been made a eeparate county:
and that no objection to the returning offlcer's roll, the affi-
davit of the returmng offleer, or other objection te lte mode
of conducting the eleetion, was made by any person at any
lime during the election or at flec close.

The stables and clau,4es beaming upon lte question ar 16
Vic. ch. 181, secs. 10, 27; 16 Vic. ch. 182, secs. 25, 39, 46;
12 Vic. ch. 78, secs. 18, 37.

RoBixsoN, C. J.-The relator is not entitied, I think,7 t
succeed upon either of his objections.

Thse first is, that the returning officer dl d flot procure a
correct copy of the co]iector's moll for the 3 ear pr,,ceding tlic
election. I t is true that the returning oficer Liad not aI flic
election a copy of the collcîom's roil, -ohich had been actuaiiy
transcribed froin the coliectom's roli; and it was a plain omis-
sion of ths returning offleer's duty that hie did flot procu re a
copy te be take:i. 1htîecleto' o sfo yu etrned
by the coilector is no excuse ; that miglit vcry we-il be the
ceue consistently with the fact, but there is no reason te sup-
Pose that there wouid have been any difficuhty in obtaining
access to thse roli in thse coliector's hands, either for the pur-
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pose of transcribing il, or in order te compare il wîth the copy
which had been taken from tLe asesol roll. Lt woild nlot
have significd trom what paper the copy was taken, if after il
was writtcn ont il had been compared, as it ought to have been,
with the colleclor's roil.

Stili il is here swnrn, and not contradicted or attempted 10
bc <isproved, that the copy of the roll which the returning
officer had wvas in fact a troc and correct copy of the colco'
roll. The deponent does flot confine himself t0 swearing that
if wvas a copy of lte asesl moll, or a copy of a copy, but
that the collector's roll is itseif a true and correct copy of lite
nssessor's roll as cormecled opon revision, and that tLe return-
in- oýfre' copy wvas a truc and correct copy of the sanie
assessor's roll as corrected. 0f course, if i)oth are troc copies
of the sanie roll, they must be truc copies of each other.

Lt docs therefore appear that the returning officer had that
copy of a roli which the iaw roquires.

Bot at any rate, I dlo not cotîsider that an election is liable
to be heid void open an objection ni' titis kind, where ail pre-
ceedcd withont diiiienity or quest ion at flic lime. It is a di-
rection of flie leztisIature, that for facililatinir the election, and
giving information lu ail conceemned fls t those who are the
qualiticti voters, Ihero should be prcsent atthe election a true
copy of tise coiiector's rolli: but if flice candi lates and voter&
are content lu proceed xvithout Iooking at il, or Nviihsut euquir-
mng whether there is soch. a roll present or not, then 1 amn
cicar liat the election cannot be heid voi1 becau,,e iL Las been
afîerwards discoveied and brought te light Ihat there was n0
copy of a roll in lhe possession oi tise reÏurtsing oflicer, or that
lie copy which. lie had was incorrect.

It must be ni least shewn that thse absence of sunis a Tol1, or
thse incorrectness of it, Las prejudxced the electiofi, or that
@orne candidate or voter on that ground refused te proceed,
and relied upon the objection, not takiing Lis chance of tLe
resuit of tise poli without objection, and'siientiy reserving to
himseif a riglit te accept afterm-aris.

And 1 desire te cruard inyself against being understood te
express an opinion that an e'ection shouid at any raie Le Leld
void on an objection of ihis nature, when it is itot even
altempted to Le shewn that the candidates retomneti were not
themaselves ail] in fact eligible, or that they Lad itot in fact a
majority of legal votes.

1 do not think, either, Ihat the election can be liel(l void on
tLe second objection, that the copy was not authenlicated by
sucli affidavit or affidavits as the law requires. 1 consider
that provision to Le mnirely directory, and at any rate tint il
is not compelent Io any party to object ho the electioti on liat
ground afler ail is over, and when no such exception was
laken before or during the election, and w-len no variance is
hewn between tLe copy used and tLe coilector's moll.

If I thonglit otherwise, il would Le immateriai lo consider
the effeet of flie niieged wvant of anîhority ini Mm. Allison to
adnîinisem the onuh, f'or it wooid Le fatal tint there xvas no
affidavit of the coliector, since, according te Nvhat is now
shesvn, flie moll was aI flie limie of tie ecétion in Lis legal
custody.

But if there existed no grouind for that objection, and if 1
'vas of flie opinion ltat, whether the wauî of a copy of lhe moll
siniy authentiealed was ohjecled lu sinring flie eiectiou or not,
flice vniidity of flie election must inevitahly depend upon the
question whetiem there was in fact a proer copy of the col.
iectom's roll, authenticated pmeciseiy as lhe siatute directs,
then 1 coutd not have held tisaI tise e lection here must faji on
the sole gmound of Mm. Alison'a ussumed want of auhhoriîy 10
administer flte oait.

I do not consider liat ho derived any contînued authoriîy- t
act under the stablte 12 Vie. ch. 78, seo. 37, for flai is a pro-
vision te meet the case of justice,, appointed for districts before
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