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R'old, Mx~RWnTx, C.J.C.P., disisenting, that, ini the aLzence of
fràud, accident or mistake, the provision that time shud be of
the essence was binding.upon the plain4-1Y, and had nlot been
waived by the defendants; t.nat the latter had the right to re-
,scind upon default in payment of the second instalment; that
no formai notice of resciusion was necesaary; and that the plain-
tiff wu flot entitled to apecifie performance. Barclay v. Mes-
senger (1874>, 22 W.R. 522, 43 L. J. Ch. 449.

In re Dcsgenham Dock Co. (1873), L.R. 8 Ch. 1022, and
Coritwal! v. Henson, (1899> 2 Oh. 710, (1900) 2 Oh. 998, fol-
lowed.

IIeld, also, that the $100 paid by the plaintiff, nlot being a
'leposit, but an in3talment of the purchase money, was nlot for-
feited, but waa returnable to the plaintiff upon rescission, and
he should be allowed credit for it upon the -ýosts ordered to be
paid by him.

Judgment of TEETZEL, J., reversed.
GamblU. for defendants. J. Bicknell, KOC., and A. B. AMorine,

K.O., for plaintiff.

Meredith, C.J.C.P., Macahon, J., Teetzel, J.1 [ Jan. 20.

IN RE W!SNADTORONTO GENERAL TRUSTS CORPORATION.

IR.'xcc tori a nid trse~A~o t-uroaeCou rt-A ppro vai
by jadge-Fraud or mistake-Itons of overchargr-Appli-
ratio)? to re-open accoiintç-Re-openiing flmited. to ilemq
provcd-Ref usai to re-ope a ge nerally-Sio-roga te Cou rts
A ct-Jurisdictioi-Costs.

A petition by the eestui que trust to the judge of a Sturrogate
Court to set aside au order made by hirr rpon the passing of
the accounts of the trugtces and to re-open the accoitnts. Nvas
dismii.sod with costs, subject to the petitioner being allowed to
suircharge' the accounts of the trastees upon two items, viz.,
prenmiumns paid by the trustees for fire insurance, fromn which
they shou]d have deducted rebates or commissions n1lcwed to
them by the insurance comipanies, and an overcharge of one
ett a Rhare upon a p'urchaBe of 3,000 shares of mining stock

1)y the trustees:


