
CRIMINATING INTrRROGATORIFS.

that it would flot bie fair to submnit tu th-- The result, therefore, of the cases in the
defendant questions, which hie is flot bound to common law courts on this subject seeins te
answver." Lu Bartlett v. Lewis (31 L. J. C. be that the mere fact that interrogatories have
P. 230) interrogatories w ere allowed, although a tendency to crirninate viii flot per se be a
tbey had a tendency to crituinate. lu Baker rcason for refusing thein. Lt is, howevcr,
v. faee an action for libel, criruinating inter- always a niatter for the discretion of the jedge
rogatories were refused, but no reasous were at chambers, or of the Court, wvhether inter-
given for tbis j udg-ment. l'le case was, howv rogatories should bie allowcd in any action.
ever, subsoqueutiy cxplaioed hy the saine Neither party to au action bias aul absolute
Court in Bic/ýford v. Darcy (14 W. R. 900), right to administer interrogatories. Ile can
wben the groundi of the decision in Bakcer v. only do so by obtaiuing leave or showiug
Loue was stated to Le that thc Court thought some reason why interrogatories ouglit to be
that the interrogatories wero not put bond allon cd. Tfhis beiug so, it setus that the jedýge
fide for the puîrposes of the action. 1 bie de- or Court xviii be slow to allow interrogatories
cision lu Bickf/ord v. 1)arcy nas that cl/mina- bavieg a teudeucy to crimninate, uniless there,
ting interrogatories siiould be allow cd in that is soine special reason for thetu.
case, as tbey acre /ieadfler and wec Dot di- This question has reccnfly, iu The MJary or
rectly and necessarily criminatirig. The inter- Alexandrat (17 W'. R. 551), corne for the first
rogatories iu MtfFadzeu» v. Tuie .I«fyer &e. of time before the Court of Adriiiralty, which,
Licerpool (16 W. R. 1212) w ere allowcd, by 24 Vie. c. 10, s. 17, bas ail the pewers
although of a crin i îaýtîng tcndency. Bramwn ll, possessed by any of the superior courts of
B., there says, "f think that uuless ne sec comînon law, te compel cither party in any
the question to be clearly objectionable, we cause or inatter to ansa er interrogateries.
ougbit te allow it to be put, and Jet toce objcc- Sir. R. Phillîimore allewed crîiinatîng inter-
tion be made a heu the party intcrrogatcd rogatories, qay ing "lif the dcfeudant states
cornes tu answcr the question-'." Martie, B., upeu oath bis belief that au arnswer te any
dissented frotu the niajority of the Court, on particular interrngatory woultl sul)ject hitu te
the groud that "la inan ouglbî not to bc asked penalties, bie xvili net be coiripelled te ausw er
sncbn questions that lie mutst cither erenînate sech îoterrogatory. ibis decisionwaas given on
biisc~lt or refuse to answcr theni." fi/ai uud.s the grouîd. that the questions w ere relevant and
v, Greenqrood (17 WV. R. 142) was1 an action reasoniable, and that a statement on oath of
of libel. 'fle intcîrrgatories tbcere went di- the person interrogated is uecessary, and that
rectly to the questionis in i-sue beta Cen the it i, not euough that bie sbould submit that
parties. They asked the defendaut as to the tbey are not proper questions. The judgment
aay in wbicb the allegcd libel n'as cornposed, inluh M1.abry or Alexandras tbus agrecs with
as te its publication and as to surrouudiog 4b eiin tcminlw efra n
circumstances frotu vhicb legai malice nîiight principle cao be obtained froni these cases-.
be infeýrred. TIhe Court refused to ailon these
iuterrogatories te be admnistered, as "Il cir Lt ruay, at least, be safely assumed tbat,
direct and express tcudcncy was te make the wbatcver diflicultv tbere is in reconciling ail
defendant crirninate biînself. and if be answcr- tbe cases on this suhject, tbere i s a recogîi ised
cd lu the affrmative, te sulbject bini te crinul- distinction between the rigbht te adnnister
nal preceedings." The jud,,nent concludles crimiuating and non-criunnatiog interrogater-
by saying that, "the express and avowed oh- le. tistredfcuttobinevente
ject bere, is te put questions lu order te cern- former than in the latter case.
pel the defendant te crimiuate binîseif. But Lt is alvays rnucb te hie regretted that there
lu the absence of special circumistances, a e arc, should bc any confiict between decided cases,
of opinion that interregateries ought net te be but wben such cenflict dees exist, it is pecu-
allen cd in actions of this description. " The last liarly tbe lime for suggestiug what the law on
case in the common law courts was Vi/legboiuet the disputed point ougbt te be. Lt seces- te
lTo/aT" (17 W. R. 322), a'hicb ivas an action us that the sinuplest and the best way of de-
for iiiisrepreseutatien. Tbere the interroga- ciding Ibis maliter îvould hoe te ignore, on tbe
tories a'ere notailowed. lxeating, J., observed application for leave te administer interroga-
in bis judgmoent, Ilthat the cases on1 the sub- tories, the question wbetber they are or are
ject are numereus, and difficuit te reconcile." net criminating. Let Ibis roatter hae let until
Montague Sumith, J., says, I he enfly intelig- the answer is made. 0f course, if interroga-
able mile te bie deduced Irotu ail the cases, tories are net relevant te the ptîrposes of the
incîuiiu f/moud8 v. Greuwood, seems te action, tbey ougbt uot te be alloe d, but Ibis
be tbat wben interrogatories are put /booùfide applies te ail interregatories. T1here seetus ne
te elili what is relevant te tise issue, tbey reason. whatever why criminating interrega-
mnay be alloe d, tboîîgh the answers înay tories should. stand on a difierent footing hemr
tend te criminata; giviug tbe party interroga- others. There is, as we bave said, no privilege
ted lthe option of answering or refusing te froni being es/ced a question cither lu equity
answer un that ,round. But wvbere interres. or lit a Nisi Pries trial. Iu each case tbe 1 îcr-
atonies are -e put the Court and the Judge at son quesîiened moust daiimi lus privilege, on
cbauîîber; ivili requ0i o at e catseandl oatb, and the sauie principle eughit te be ap-
rea.o1ý tin lien oîdillal)rs plerd te ceuluen Insu illi legetel les.
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