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CORRSsOttENCE.

been actully paiti or net. They referred te
Rice v. Rire, 2 W. R. 139, 2 Drew. 73.

C1lasse, Q C., anti Berkeley, for the plaintiff,
were flot calleti upon.

JAttEs, L. J,, said that theVice-Chancellor, in
his jndgment, hal gene se fnliy anti elaberateiy
itt the inattur that it was îlot nteessary ta Say
maueh, It was quite clear tisat when the legal
estate in the property wss8 euvoyed te IHopkins
it was within tise knowledge etf ài. J. R. Cobis,
irise was actinig as solicitor te bis father, tbat
thse parchase zneney had net been paid or se-
cureti te the vetolor, andi it was net sufficieflt te
Say afterwards that as thse deed hati been
haîîded te Ilopkins ha was ontitted te assurne
that the purchase-îîioney bad been paiti. bia
Lortiship agreeà witb thse Vite-Chanceler that
it was ail ot of' the grossest negligec Uenf tise
part of (Pnbb not te have gene te tlepkins to
înquire whether aîîy meceipt bal been givon for
the purohaaee money.

MFita.sîi, L J., aise agreeti with thse jucigment
of the Vice-Chinecolor, anti in tise resens
whieh lie gave for it.

CORRESPONDENCE.

To vHE Enta-ITRS OF TRE LAýw JOURALt

GENTLEMIEN,-I desire fo report, through
the LAw JouRNctAL, the particulars of a suit
lately decideti in the Division Court of Peter-
borough, before Jutige Dennistoun, andti f ask
yonr opinion upon if.

Dnring the year 1861 the defendant went
into occupation oi the plaintiff's shop as a
Euh-tenant ni another tenant ni the plaintifi;
whose terni expireti in May, 1862, anti vho
was boundti o pay ail taxes assesseti during
bis terin. The assessinent is ahvays matie
before the mnnth of May. In Ocloher, 1861,
defendant took a bosse of pîttintifi ni the saine
premises for thmee yesms frotn May, 1862, cove-
nanting to psy, as in flie previons lease, al
taxes assessed dnring his terin, as woll as al
taxes then assesseti. Af the termination of
defcndant's lease in Msy, 1865, aiter the as-
sessinent for that vear, ho left, giving plaintiff
his ilote for a portion of the rent thon due,
which note was pisceti in suit for s balance
due thereon. To this the defendant claimeti
to set-off the taxes oni the promises, paiti by
hum between May, 1865, anti the euti ni that
yeam, $29 32. On the trial the Judge alloweti
this set-off. Plaintiff thercupon applied for a
new trial, which application the Jutige refuseti.

in bis jutigment upon the trial of the cause
the Judge ssys-", I cannot believe that defen-
dant ever had intention of paying four years'

taxes of premises held by him under a demise
for three years." The covenant in derendant 'S
lease was, as alreatiy stated, to pay ail taxes,
&c., assesseti duriug hMs term, as well as al
taxes then assessed upon the promises. The
taxes for 1862 were assessed durin, the con-
tinuance'of the former leasa, and under which
the then tenant wtts bounci to pay thein for
that year. If defentiant paiti aniy portion of
these taxes, that was a matter betweeni him
and his immediate landiord, anti with which
the plaintiff had nothing to do. The defen-
dant's taxes did nlot begin under plaintiff's
losse until tlie ycar 1863, and, of course, he
was bounti to pay thern for thiit anti the two
followin, yoars. Yet, notwithstanding these
express covenants on the part of defendant
and of the former tenant, the Judge says that
defondant did flot intend to psy these taxes.
TIt will be obsèrveti that duefendant hati no
taxes to psy under piaintiff's lesse until the
year 1863, the previons tenant becbg bound
to psy them np fo that year. In the saine
manner the taxes of the tenant who ivont in
after defondant did not commence until the
year 1866, the ruie as t0 taxes being the saine
with ail the tenants, each getting the benefit
of the first year's taxes.

1 inake tno commient,; upon this case, lesving
thein to the judgtnent nf an impartial publie.

A SU.ITon.
Peterborough, Jane 111, 1871.

[We pnblish this letter as requested, bnt
are not prepareti to say that the learneti Judge
may flot have dlecideti the case sccording to
an interpretation nf the cnntrsct agreeshie to
equity anti gond conscienice, though possibly
not cnnstruing it with legal strictness. The
nntes in Snîith's Leading Cases to Lanmpleighi
v. Brathaeait, Slgragrie v, Hfammond, 1 Bmo.
& Bmn. 59, stîdilu v. _Paisons, 9 B. & Aid. 516,
andi Wade v. Thompsnn, 8 UJ. C. L. J. 22, are
ail suthorities upon the question. l'ho giving,
and takine: a prnmissnry note woulti primd
facie seoin to indicate a waiver nf a previonsly
existîng ight of set off, if any sncb existed.
More than this we cannot say frm the above
mnaterisl, even were we inclineti (which we are
flot) te sit in judgmýent on decisions given after
proper consideration anti with a desire to set
impamtialiy anti fairiy, anti this we must take
for grantoti nnless the contrary appears most
cieamly beyond the possibility of explanation.
-EnDs. L. J.


