
136-ol.1.1 LOCAL COURTS' & MUNICIPAL GAZETTE. [September, 1865.

Red. 6th, That the warrant was flot bad as to duration oz
nature of ImpriaOriinent.

Held. 71h, That the aiout of co)sts was suffictently ifxedon Iho warrant or cflmnitment.
Held. 8t h, That there je pa-wer to commit for non-payment afcasts.
Hdd. 9rtb, That the statute doea, not require both lmpr!son.ment and niny penalty to be awarded, but that there

may e boh o titer. [Chambero, May 13, 1865.]
This was an application for the discliarge ofthe prisaner frorn close custody, under writ of

habeas corpus.
The prisaner. as appeared by return to the

Writ, was confined in Chatham gaal, on two
charges under the Foreign Eulistment Act.

Prior to the receipt of the writ, the gaoler had
received two additional warrants by the commit-
ting ruagistrate, tîte firët two being open to grave
objections. Ail the warrants were returned.

The convictions were had before Mr. McCrae,
police magistrate for the tawn of Chatham, under
the late Canadian act 28 Vic. cap. 2.

Each warrant averred that on a day named,"nt the town cf Chatham, in the said counity, lie
the said Andrew Smith did attempt to procure
A. B. ta enlist ta serve as a soldier in the army
of 'the United States of Aneriea, cantravy ta the
statute of Canada in such case mnade and pro-
vided," &o. ; aud then proceeded : "And whera-
as the said Andrew Smith was duly convicted of
the said offence before me the said police magis-
trate, and condemnied," &c.

James Pate'rson for the crown.
J. B. Read for the prisoner.
H1AOARTY, J.-M.Nr. Reaà abjects, first, that it

was not shawn that the police magistrate was
acting within his jurisdiction. The warrant
shows that the charge was made at the town of
Chatham before Mr. M1cCrae, police magistrate
for said town, and that the attempt ta enlist was
made at Chiatham ; aud it professes ta be given
under the magistrate's liand and seal at Chathama.
It eau fot possibly intend that the magistrate
acted iii any way except in lis jurisdiction, in
the presence af these objection,;.

Secondiy, that the directions ta take prisoner
"1to the common gaol at Charham" is insufficient.

The warrant is addressed "lTo the constables,
&c., in the caunty of Kent, anui ta the keeper of
the common gaol at Ch!ttham, in the said connty,"
and I think a direction ta the said constaibles to
convey hir I "to the commua gtol at Chatham
aforesaid," is quite sufaient.

Thirdly, that the conviction is only recited, andI
the warrant does not coutiin a direct adjudica-
tion in itself.

I think the wat'rant sufficiently clear from ob-
jection on that ground. The conviction iteif, ifpraduced, wouîd ba worded diffterently, and
woruld express directîy and flot by way of recital
the adjtllication of the magistrate : (Seo 1a re
AZ!lison, 18 Jur. 1055.)

Fourthly, That dgenlist ta serve," shows a
double offence, when Ilenîisting," or "6serving"
is sufficient.

I see nothing in this objection.
S Fifthly, That the affence is flot sufficientîy
described.

The st-ituta declares that "fif any persan, &C,,
shall hire, &c., or at,&mpt, &c., ta hire, &o., any
persan or persane, &c., ta enlist or ta enter or
engage ta enîist, or ta serve or ta ha employai in
any warlike or military operations ini the service

ofa, &o., any foreigu prince, state, &c., eitlier au
an officer, saldier, sailor or marine, or in any
other military or warlike capacity."7 The words

*in the warrant are, " ta enlist ta serve as a soi-
dier in the army of tha United States af America,
contrary ta the statute," &c., omitting the words
Ilin any warlike or military operatione." On tha
best opinion I can farm on thu, point, I think the
warrant is good against this abjection. I think
tha wards "lta anlist ta serve as a soldier in the
army ai the United States ai America,"1 cames
within the act. The ward "larmy" doas flot
occur in the act, but it seams tg me that it is
impossible ta serve as a saldier in the army
without serving as a soldier in soma warlike or
military operation. It is made an offenca to
serve as a Éoldier in any warlike or military
opera,,tion, or in any other military or warlike
capacit. 1 think ta serve as a saldier in the
army cames within tha words ai the statute.
Mr. Raad urged that the statute painted ta merv-
ing in actual hastile opérations. 1 da nat think
it is so limited, but that it covers attempte ta
procure soîdiers liera for the army af a faraign
state, at peaca as well as at war. I think serv-
ing as a sablier in the army must cama under
either alternative, as a warîika or a military
opération.

Sixthly, That the cammitmaent for the further
time beyon.d the six months, is flot ta ha at liard
labour, as the six mantlis are declared ta ha.

I think the act doas nat require this. After
spaaking af six months at liard labour, it conti-nuas, "-and if such penalty and casts ha flot
forthwith paid, then for sncb fnrther tima as the
samne may remain unpaid," without adding dgat
liard labour" for sucli further time.

Seventhîy, That adljudication is in alditian ta
the $4 50 far costs ; for ahl caste and chargea af
commitment, andI canveying bina the said Andrew
Smith ta the said common gaol, amaunting ta the
furtlier suna af $1.

This, I think, snfficiently fixes the arnaunt in
a warrant af cammitment. As ta the power ta
commit for sucli costs, the statuta creating the
offence merely says "lmay ha cond'emned ta pay
a penalty af $200 witli casts." I find provisions
in aur law for ardering payant in summary
convictions, as in section 62, chapter 203, Con-
solidated Statutes of Canada, whare, after i-
fectunî attempt ta lavy penalty andI casts by dis-
tress, the committing justice may direct impri-
saument, unless tha suna adjudged ba paid, andI
ail Caste of distrese, "land also the ca.ste andI
charges ai the commitmant, antI conveyiug the
defendant ta prisan, if sucli justice think fit 80
ta order, the amaunt thereof being ascertained
and statad in sncb cammitment." 1 cannot
therefare say tliat under a statuta inflicting a
penalty "lwith caste," the costs af conveying
défendant ta prison may nat lawfully ho aIdetI.
In ana of the cases there is no imprisoumient
awarded, only tha penalty and casts, andI ina-
prisoument if they ha nat paid. Mr. ReatI
urges that tha statute requires bath tha impri-
saumient and money penalty ta ha awardeî, andI
"lthat may be candemnad ta psy," anti "mray ha
cammitted ta gaol," mean ",muet ha candamined"
and "lmuet ba committed." As I read the
statute I think it was intauded ta allaw bath fine
and imprisanmient, or aither, andI that it was not
campulisary ta award bath. I think it a liarsh
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