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tioned in 8ub-sec. 12 of sec. 6 of R.S.C0., eh.
109. 77ie timber was al cut more than six
maonths before action brought.

Held,-that under the sub-section above referred
to, the timber cut uithin the six rod limit be-
came the property of the railway, and that
the 1088 of the trees was damage or injury rus-

tained by the plaintifs by Ilreason of the rail-
way " under sec. 27 of R.S. C. ch. 109, and the
action m8a therejore barred &y that section by

reason of its not having been brought within
the six mont hs.
This was an acti »on brouglit by the plain-

tiffe, who were timber licensees under the
Ontario Government, for damages sustained
by them by reason of the defendants having
buit their railway through the land covered
by the plaintiffs' license, and having cut
down and removed and converted to their
own use the timber, to a great distance, on
both sides of the railway, both within and
outside of the six rod beit, mentioned in R1.
S.C. ch. 109, sec. 6, sub-sec. 12.

The cause was tried before Street, J.,witb-
ont a jury, at Toronto, at the Winter Assizes
of 1888.

The learned Judge reserved his decision,
and afterwards delivered the following judg-
nient in which ail the material facte are
stated.

Osiler, Q. C., and Ureedman, for the plaintiffs.
Walter Cassels, Q.C., and E. Martin, Q.C.,

for the several defendants.
STREET, J.-The defendants, the Railway

Conmpany, are incorporated under an Act of
the Dominion Parliament, and their line of
railway bas been constructed through cer-
tain lande in this Provinee, the fee of which
remained in the Crown, but which at the
time of the construction of the railway were
included in certain timber licenees issued by
the Ontario Government, under R.S.O. ch. 26
to the plaintiffs.

The plaintifsé complain that in the autumJ
of 1884 the defendants entered upon thesf
lande, and buit their railway through them
and eut down and removed and converted t
their own use the timber upon their line o
ril way for a great distance on both sides o
it, both within and outeide of the beit of ehi
rode in width mentioned in sub-sec. 12 o
se*. 6 of R.S.C., ch. 109.

It in admitted that none of the trespses
complained of took place at a date later than
December, 1885, more than six months be,-
fore this action wau commenced.

The defendants, other than the railway
company, are the contractore under them;
and it is agreed that any questions which.
may arise between the defendante them-
selves are to be deait with in any reference
which may be ordered.

The main question argued before me wae
as to whether the plaintiffs' rights as to any
or ail of the trespasses complained of are
barred by sec. 27 of R.S.C., ch. 109, which
provides that " al actions or suite for indem-
"inity for any damage or injury suetainedby
Idreason of the railway company ehall be
"commenced within six months next after
"the time when such supposed damage is
"sustained, or, if there is continuation of
"damage, within six monthe next after the
"doing or comm itting of such damage ceases,
"and not afterwarcis."

The rights of the plaintiffs under their ii-

ceuse are defined in sec. 2 of R.S.O., ch. 26,
which enacts that the " licenses shaîl de-
"scribe the lands upon which the timber
"may be cut, and shall confer for the time
"being upon the nommnes the right to take
"and keep exclusive possession of the lande

"iso described . . . and . . . shall

"vest in the licensee thereof all right8 of
"property in ail trees, timber and lumber
"cut within the limite of the license dQring
"the time thereof whether . . . cut by

Idauthority of the holder of the license, or by
"gany other person, with or witliout hie con-
"isent; and such licenees shaîl entitle the
"dholders thereof to seize in revendication,
"dor otherwise, such trees, timber or lumber
"gwhen the same are found ini the possession
"iof any unauthorized person, and also to, in-
"istitute any action againet any wrongfül
"lpossessor or trespasser, and . .to

"irecover damnages, if any."
So far as regards the timnber, if any, cut by

the defendante beyond the six rod belt, it is
f conceded by them, that thelimitation of tume

ffixed by the 27tlh section of the Railway Act
Sdoes not apply, and the plaintiffs are entitled

f to a reference, as to thie.
So far as the six rod belt is concerned, the


