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¢ My learned friends have
{ that Mr. Turner did not cruise prop-
. erly, but it is abundantly clear that
4 3o jcruised in the manner in which
i “P,ias an experienced cruiser, taught
¢ by'Mr. Gilmour, another experienced
¢ cruiser, had been cruising
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(continued from page 5.)
me the necessary minute of the Board,
resolved that two representatives of
t%e Reid Company should accompany
Turnér on his cruise; and they did
not do it.

Apparently a man named Palmer,
of whom we know nothing, spent a
fow days in Turner’s camp. He nev-
er did any cruising, in fact, if my re-
collection of the evidence is accur-
ate, he hardly left the camp. These
figures of Turner’s were sent from
Grand Falls to England, and a copy
,of the report was sent to.the Reids
here. There is no evidence thit they
rmade any effort whatever to check

ihe figures in Mr. Turner’s reports, |

yither from the information they had
previously to the signing of the op-
tion or by information that they had
or ought to have had after the sign-
ing of the option.

Here is this huge area which has
been practically condemned by Lord
Rothermere’s cruisers, because of the
small quantity of timber; here is an
area which the Reids value at mil-
lions, and we have abaolutely no evi-
dence that any attempt was ever
made to check up Turner’s figures.

Now, are those figures accurate?
suggested

similar
areas in this country for the purpose

¢ of purchase by his principals; and he
i described to your Lordship how he
i performed this

survey. He, - what
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| him to count ever¥ tree on the atrea.

aud count the trees on each.side of
the main line, and then he would
work trunsverse lnes, or.lines across
‘And ‘on that average it up. I do mot

except my learmed friends expected
1 Ao not know, T cannot imagine, nor-
have my learned friends suggested

which Mr. Turner used.

MR. HOWLEY—He only did that
on part of the area.

MR. EMERSON—He did that on
nearly the whole of the area—he did
*hat on the whole of the area ‘ex-
cept for two lots, and on these lota
which were burnt and barrem, and
there was no neceassity for him' to
strip cruise it. Now -there were two
that he did not cruise, and those were
243 and 244. 288, it is true, was not
specifically strip cruised, but 238 is
in the 1867 burgs and it is included
in the description of the total area
which that burn overs.

Now, the total acreage of 243 and
244 is 44,369 acres. I had a calcula-
| tion hére which is not quite accur-
| ate, but I will check it up as I'go
ialong, and vour /Lordship will read
it in the report. In the Turner re-
port your Lordship will find that the
| highest cordage in the whole area is
to be found in lot 75, which is a very
small lot of only 3600 acres—about
six square miles, and on the 6 square
miles it works out at about

16 Cords to the Acrey a Very High
Average.

Now, if we allow that these two
areas, lots 243 and 244, contain the
{ very highest average that Turner
{found on the whole of this area, we

| find that to his total of 614,620 cords
must be added 709,834 cords; and
that gives us a total of 1,324,354 cords,
to which must also be added the 128.-
cords of young growth, which we will
give them, so that they will have the
full benefit of everything that is in
the report. .

MR. HOWLEY—I do no wish to in-
terrupt my learned friend, but what
about the islands of wood in the
burnt area?

MR. EMERSON—Those have not
been proved to exist. The report
only said that there might be such
islands. Now, my Lord, the absolute
figure that can be deduced, by giving
Reids the benefit of everything that
is on the area, is 1,563,354 cords. That,
as against the ' representation that
here were 2,700,000 cords, plus 250,-
000,000 £.b.m, or saw logs, the equiva-
lent of about 250,000 cords, or let us
say altogether three million cords—
and under the most ravourable cir-
cumstances we cannot find more
than one and a half million cords.

Now, my lord, there are not entitled
in connection with those two areas to
the 16 cords an acre. I submit that
it would be reasonable to give them
the average that was found by Mr.
Turner under his strip cruise, and
the average works out at about nine
cords per acre. Now, if we give them
nine cords per acre on these two lots
instead of the 16 cords; instead of the
709,834 cords we have 399,321 cords.
I may say, my Lord, that I.am not an
expert at arithmetic, and if I find
that my calculations are wrong I will
tell your Lordship. That 309,321
cords added to the Turner total—as
I say, 399,321 added to ..14,520M and
128,000, gives us a grand total of 1,-
141,841 cords. And I submit that un-
der the most favourable circumstan-
ces your Lordship cannot find that
they are entitled to a consideration
of any greater amount than that; but
eéven if they are, the absolute maxi-
mum to which your Lorlship is en-

| titled to go is 1,452,354, and that is

iimlg;- half of the amount that they
represened.

Now, I would like to refer your
Lordship to the evidence of Mr, Cow-
ley on commission takenm in Leondom.
on page 21 of his evidence. (Reads
evidence.)) There we have Mr. Cowlay
saying—you may take it from me, if
our cruise of the territory proves
quite satisfactory to us, we shall Le
prepared to compiets the contract, 1T
think that explains the indefinite
language that appeared in some of
the messages. (Continues reading
evidence.) And that was the snd of”
it, and they never had anything more
to do with it afterwards. -

I think it is abundantly clear that
the Gander failed' because of the
Reids’' misconduct in connection with
the representations, and we were de-
prived of our commission *because of
these representations, which were, I
submit, or would be considered in dif-
ferent . ‘circumistances as being a’
fraudulent statement in that it was
made recklessly, and without regard
as to whether it was true or false.

| Suppose, instead of being an option |
it had been an agreement for sale and |

o | tained 1

sos what motre he could have ddnp’(

had sued tor ‘wonld
though he was successful.
 particularly refér to the matter? .

‘fors to a claim under the option. It
| says that there shall be no. claims as

thé option because of the failure to

any mors accurate method than that ; make good the representation as to
{ the cordage. X iy 4

MR. HUNP—And that there may
further negotiations. i y
MR. EMERSON—Yes. - I could nev-
er quite understand the argument that

ed by Mr. Howley that the parties
agreed that they could negotiate fur-
ther, and that the position was af-
fected by that—thege was nothing to
stop them hnegotiating further wheth-
er that provision was in the option
or not.
ly foqlish provision to ‘have in any
document. .

MR. HUNT—It was put in by Messrs.
Parkers and Hammond.

MR. EMERSON——It was put in at
\the request of Budd, Johnson and Co.

MR. HUNT—Well, they are both
English solicitors.

MR. EMERSON—Well, I have no
brief for English solicitors, I don’t
think they are any better than our-
selves, :

I do not think I have any more to
add to the facts in connection with
the "Gander, and I would ask that I
might leave my authorities over until
the morning, and I will probably

if I started now.
The Court adjourned until Tues-
day, June 14th, 1925, at 10.30 a.m.

TUESDAY, July 24.
MORNING SESSION.

MR. EMERSON—My Lord, before I
g0 on to the legal aspect of the Gan-
der claim, I find from my notes that
there are one or two matters to which
I feel that I should refer and which I
omitted yesterday, They will not take
any length of time.

The first is that Mr. Howley, in his
argument on the October option, stres-
sed considerably the statement in that
option that representations in regard
to cordage and acreage are believed to
be true—or to be substantially true, I

| MR, HUNT--Does not clause 11 (I
MR. EMERSON—It particularly re- |

betwedn Rothermere and Reid under {by the Reid Company 't

, { to justity their beli

was opened by Mr. Hunt and follow-

It strikes me as'a particular- |

then get through more quickly than,

have obtained our commission, even. to t :

made without ‘having some regard

the real facts. Now, the mere beliet
presentations are true i Rcient
unless the belief is founded upon some
information .and they have—I was go-
ing to say failed to produce amything
) e&’—leylnk I could
put it in this way, they have almost re-
fused to produce anything which -in
any way. justifies thejr statement that
| they believed*this representation-to be
substantially true. If this were a con-
tract for sale and their representa-
tion was put in, even accompanied by
the words “The Grantor believes these
representations to be true,” and an en-
'ormous difference between the repre-

,sentation and the trus facts were
| found to exist, there is no question but
| that the Court would term it a fraud
as being a statement made recklessly
iémd without regard to whether it was
;true or talse. There is, therefore,
‘pothing in the document in regard to
,this representation which at all pro-
;tect.s the Reid Company from the con-
{sequence of its untruth. :

Now, my Lord, my learned friend

{alsc expressed some wonder to why

this claim on the Gander is not found-
ed upon those cables which passed in
1 April, 1920, where the Directors of the
{Reid Company suggest that we get
|five per cent. and the Trust replies
‘and insists upon its ten per cent. Well,
my Lord, I think that he has almost
indicated to me what the reply is, and
it is this, that at this time we were op-
erating under the oral agreement, and
we repudiated the idea. ' The  cables
show in themselves that there must
have been some commission agree-
ment, because otherwise why should
the Reid Company, without any intro-
duction of the matter, suddenly send
forward the message to the Trust of-
fering five per cent. commission, when
we were supposed to be operating un-
der an option. Then my :learned friend
pointed out that no claim was made
for this for months after the option
terminated. Surely that has no value
as an argument, At the same time the
option went off and for months after-
wards we nAtl:tﬂly expected that an-
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have been terminated
 ask for, our, legal
n become a gquestion of carry-’

: hg on in the hope that we may sell
the' property at another tfme, and, in |

fact, had -the friendly Trelationships
continued and had the opportunity
arisen to sell the property again, it is
quite on'the cards that in view of the
fact that our work has twice come to

principal, we would have insisted up-
on an increase in the’ commission to
which we would be entitled on a sale,
but the mere fact that because friend-
ly relationships continued and it was
anticipated that an opportunity to sell
,the property again would arise does
not, T submit, take away our rights
to sue when the defendant companics
have brokenm their agreement in con-
nection with it. ;

The final point that I missed yes-
terday to which I would like to refer
is the reference which Mr. Howley
made to the correspondence to show,
in an argument which I submit was
exceedingly strained, that we expected
that Rothermere would not exercise
the option, and reference is made to
various leiters In which we point out,
that we are keeping, as it were, sev-
eral strings to our bow; if the Rother-
mere negotiations go off we will see
Mr. Morgan or Mr. Grant Morden or
somebody else. Surely that is only
evidence that we were active and in-
telligent agents, that we were prepar-
ed for the emergency if the Rother-
mere negotiations go off, but there is
absolutely nothing in any of the cor-
respondence which shows that at this
time we anticipated that the Rother-
mere_negotiations would not bring re-
sults,

Now, in the course of my arguments
yesterday, my Lord, you referred me

from Cowley to MacDonald, in which
he speaks about,

The value of the preperty.

mind when we talk about the value of
the property that, so far as the Reids
are concerned, the value of the pro-

property. So fas as the Reids’ lots
are concerned, it is true that he was
buying the freehold, but it was the
freehold without the minerals. In
regard to the Timber Estates, which
was a'very large préportion of the
Gander Deal, he was only buying the
right to cut timber under Crown leas-
es and had no right to the land at al'.
1 submit, then, that the real meaning
of the Cowley letter is that the fail-
ure of the Reid Company to show the
quantity of timber will be the only
thing which could interfere with their
exercising the option, and that it was
the report on the timber which de-
cided them is amply proved by his own
evidence. g

Now, my. Lord, the legal aspect «f
the' Gander has to be looked at from
several points of view. In the first
place we have to bear in mind what
the Trust was at this time, and I
think that my learned friend has com-
pletely missed the point which his
authorities were quoted to prove when
he does not consider that we were not
in the poaition of, say, a house agent
to whom a house has been given to
sell. It is true that we have a great
many of the attributes applicable to
such an agency, but we are far more
than that. 'In the cases which have
been quoted by my learned friend a
property has been handed over to a
stranger—that is to say, a stranger
so far as the principal is concerned--
he is an agent, as it were by profes-
sion, and this property which is re-
ferred to in the various authorities,
is_simply oné of the many instances
in his bisiness, and the question aris-
es in these cases as to whether, under
the circumstances of this-particular
contract dealing: with a particular
party, handed over to his general
agent, Who is not the particular agent
of the principal, as to whether that

| transaction, as viewed in the light of

the contract, was one which entitled
the agent to a commission when the
sale did not result from his efforts;

simply cases of the Court giving a
construction to & particular contract,
snd in none of them is there any prin-
ciple laid down for which my learhed
triend has contended, that under all

mstances where a property s
ded.over to an agent for sale that
the agent mu:

2t

nothing, owing to the default of our|

to the letter of September 22nd, 1920,

1 would just like to say, my Lord, in |
case there should be any misappre- |
hension, that it has to be borne in

perty is the value of the timber on the [
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and, another thing, all these cases arz | @
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