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The rejection of the evidence tendered ag to
charncter opens a wide field for discussion.

1. Should it be permitted noder any circum-
stances ¥

2. If adiissible in mitigation of damages, can
it be received after evidence offered in bar on &
plea of justification ?

It serns to me that the doubt suggested as to
tlis evidence, is felt moce by the text writers
than the judges.

Mr. Taylor, in his last edition, page 355, after
giving the different views, says, ** Such being
the urguments on either side of this vexed ques-
tion, it remaing onty to observe that the weight
of suthority inclines slightly ie favour of the
admissibility of the evidence, even though the
defendant bas pleaded truth as a justification
aud bas failed in establishing Lis plea.”

He cites o grent number of cases. I have
examined them. The Awmerican suthorities cer-
tuinly support his view. 1 doubt if the English
cnses go 50 far.  Most of the cases are nisi prius
decisions. I nm not aware of any express decis-
ion of the court in Banc except Jones v. Stevens,
11 Price, 235, which is directly against its
reception.

In Thompson v. Ny, 16 Q. B. 175, the ques-
tion rejected was whether the witness had pot
heard from other persons that the plaintiff was
addicted to .ertain practicey, the subject of the
slander,  The court refused to decide the general
point, but held the question rightly rejected, as
it shoull have been cenfined to rumours existing
befure the utternnce of the slander. Patterson
snd Wightmaa, J. J., say they give no opisien
on the general question. Coleridge, J., says,
1 will only go so far as to say, that I do not
wish it to be supposed that I am in favor of
allowing the question to be put cven in its most
timited form. My preseat impression 18 sgainst
doing 50.” Erle, J., says, * It i3 not necessary
to give aay opicicn as to the s tmissibility of the
question in & qualified furm. Many learned
Jwdgee have admitted it, but they all acted on o
decinien at Niod Prius { Farlaof Leicester v. Walter),
which it was not worth the plaintiff's while to
question  But in Jones v. Stevens the point was
brought before the full Conrt of Exchequer; and
there the question was held inadmissible in fis
generad farm.”?

No deudt, Farl of Leicester v, Waller,
Camp 251, is the chief authonity. It was a
decision of Sir Jawmes Mansfield, and as the
haintiff had 2 verdict he did not of course,
meve.  In deciding to admit the evidence, Sir
James says: **In point of reasonisg, 1 never
could answer to my own eatisfaction the argu-
nient wrged by my drother Best” {the objecting
couircet}) ¢ at the same time, ns it seems to have
been decided in several cases that, if you do nat
justify, you may give in evidence anything to
mitigite the damages, though net to prove the
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was in as bad a situstion before as after the
libet, must therefore be admitted.

In a case in Ireland, in 1800, Bell v. Parke {11
Ir. C. L. Rep. 826,) Pigot, C. B., is decidedly of
opivion, * that the great preponderance of
authority is in favor of reception of the evidence.
He cites the passage from Starkie on Siander,
{vol ii, page 88,) relied on by Mr. Robinsen in
his very able and exhaustive argument on the
authorities. Fitzgerald, B., treats it as an un-
settled question, Hughes, B. concurring with Lim.
In the last edition of Starkic on Evidence, the
point is not touched upon.

In Bracegirdle . Bailey, 1 F. & F. 536,—in
slander, and not guilty alone plended—Byles, J.,
after consulting Willes, J., held, « that no esi.
dence of bad character, or questions relating to
the plaintiff°’s previous life or habits, tending to
discredit him, and to mitigate damages, were
admissible, either on cross-examination or ex-
amination in cbief, and thet he could not ask any
thing to prove the libel true.”

In this court, in Myers v. Currie, 22 U. C. R.
470, (slander imputing theft), a motion was
made for a new trial, because Richards, C. J.,
rejected evidence of the plaintifi’s zeneral bad
character previous to the spesking of the words.
After consulting the judges of the Common
Pleas, the judges of this court refused a rule,
for the reasons given in the report.

In this state of the law we think we should
discharge the rule for rejection of evidence, and
leave the defendant, if he think proper, to endear-
our to have the law finally settled by s court of
Error.

If it be necessary to decide the poiat, I vhould
say that 1 think the fact of defendant pleading
specifically the truth of his words and endeav-
ouring to prove them, ns = matter of reason, if
not of clear authority, should operate to the
exclusion of evidence of ramours vr of general
bad churacter.

Where a defendant pleads only not guilty, and
endeavours to shew that he was not actusted by
any malice or actual desire to injure defendant,
he stands, in my judgment, in & very Jifferemt
position from one whoe deliberately places s
justifieation on the record. This at once takes
away from his conduct that palliation which be
can naturally urge on nor guilty.

I am inclined to hoid, notwithstanding the
doubts expressed in Thompson v. Nye, that with
only not guilty pleaded, s defendant might be
ailowed to shew, selely in mitigation of damages
and to rebut the presumption of malice, that
prior to bis utterance of & specific charge, it was
a cammon talk or rumour in the neighbourheoed
that the piaiotiff had been generally spoken of
as having done the thing charged.

Thix would tend to shew thnt defendant may
have acted not from malice, but rather from heed-
lessaese.  If, on tbe other hand, he puta justifi-
cntion on record, he deliberately charges the

crime which ischarged in the libe!l, T donot know | plaintiff with the crime as a fact, and 1 think he

haw tn reject these witnesses, Besides, the
plaintifi’s declaration says, that he had always
posseseed o good character in society, from
which he bad been driven by the lnsinuations in
the libel. Now the question for the jury is,
whether the plaintiff actually suffered this grova-
mey or net.  Evidence to prove that his character

1
!

shoull not be permitted to resort to what could
only be a palliation and imdication of the absence
of malice. The justification suggests a wholly
different idea of defendant's conduct, and s sl
ways held to aggravate it. ¢ :

General esidence of the plaintifi's bad character
for henesty, &c, seems to me to open a fac wider



