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'fli, rejection ef the evidenze tendered as te
chaý,ritter opiens a mide field for discussion.

I. Stioulil it be permitted under auy cireuni-
stances 1

2. If admissible in mitigation of datmages, eau
it Cie recci-;ut after evideace offeredin l bar on a
ptea of justification ?

Il See.îlll te me lit flic deubt seuggeStcd as te
Chis evitieuice, is fêlt maore by thxe text writcrs
than thu juigee.

Mr-. T!iylor, iu his last edition, page 355, after
giving tlie different viairs, daye, IlSuch beiixg
the arguments on cubler side of this vexeil ques-
tion.i, l remailus only te observe tliat the weigbt
of authority iuclines sliglîfly iu favùur ef the
admissibility eftChe evidence> even theugli te
defemmlaut bas plended Cruth. as a justification
and bas faile in l establisiiing bis plea."

lie cites a greftt number ut cases. 1 have
examineil theni. The Americaîî authorities cer-
tanly support bis view. 1 doubt if the Euglish
cases go bu fat. Most of the cases are nisi priuit
ilecisiejîs. 1 amn not aware of nny express decis-
ion eofflie court iu Banc cxcept Jone., v. Steven,
11 Pice, 235, n-hidi is directly against fts
reception.

lii Tltemu>'senj v. A',y, 10 Q. B. 175, the ques-
tien rejects-l nas whiether the lvitness brut net
liear, froin other persens that tic plaintiff was
addicteil tue ~rtain practicee, flic subject of tic
clarîdi.r. The court refused te decide thic generai
point, but lietd the question rightty rejected, as
it EhPul. tihave been confined te rumeurs exi6ting
bef(erv the îîttcrance of thc staucer. Patterson
and Wighiîuan, J.. J., cay they give ne opinion
cmi the general question. Coleridge, J., salys,
1.1 ivill eiily go se far as te Say, Chat 1 do flot
iilt it te be supposed Chat 1 am iu faytv of

a1lotving ilie question te be put cren in îus most
liniteil foi-m. Mly present impression is against
ding se." Erle, J., says, - It is net uccssary
te give auyv opinion as te flic a lmissibiity of the
elueIziu in a quilified firal. Mauy tearîîed
judlge- have admiu.tedl it. but they ait acted on a
deciion at Xil Prdus (Earf4of Lccclir V. Wle>
w!îlch it n-as not n--rth the ptîintiff"s while te
question But in Joas v. Sam.eusà the peint n-as
bruue-h befure the full Cour-t of Exchequer; and
ttîere flie question n-as beld indmissible lu ils
generil forum."

No dotilit, rart cef L,-ice.qcr v. Waller-, 2
Camip 251, i>3 Il chie? nuîherity. It n-as a
dri.ien of Sur Jamnes Nlann!ficld, and als the
r1ninîliff lad a verdict lie ditl uc>t o? course,
inove. Iu dcciiug te admit tic exidence, Sir
.«thnes- siy% . IluI point of reasouiorg, I ne ver

roulil -inswer te nxy on-n satisfaiction tie argu-
nmentu rged b; my brother Dest' (Cte objccting
couie') Ilat the situe rime, as t szeems te have
liçen decided iu several cases tlint, if yen du not

ji~iî.yen May give in evidence auything te
mitig it theli dztmages, Chough flot Ce prove the
crime uivýcli is ciarged iu thc libe!, i do nultion-
Iî'IZ Ce rejçct thrse vrituesses. Bceslde's, the
plain Ilft's declaratiç.n sitys, Chat hie had always
poa.ses-cd a geed cliaracter la society, from
uhiicm he bal been driven by the insinuations un
the lihel. N'ew the question for the jury s
miiether thie plaintiffarhuntly çtilfereil this gr"va
'a"î) or uot. Evidence te prove thant lus chaiacter

wIts in as bail a situation before as nfter the
libel, mnust therefore be admitted.

In a case ini Ireland, in 1800, Bell v. PodcA (l1
Ir. C. L. Ilep. 320,> Pigot, C. B., i8 d ecidediy of
opinion, Ilthat thec great pireponderance of
authority is in favor of reception of the evidence.
lie cites the passage fromt Starkie ont Shander,
(vol Hb , page 88.) relied on by Mir. Robinson in
bis very able and exhaustive argument on thec
authoririesq. Fitzgerald, B., trêats it as an un-
settleil question, Hughes, B. coucurring with him.
In the liist edition of Starkle on Evidence, the
point is flot toucheil upon.

lu I3ractegirdte v. Baikey, '1 F. & F. 530,-im
elander, and not guilty atone pleitded-Blyles, J.,
after consultitig Willes, J., held, - that no evi-
deuce of bail character, or questions reiating to
Che plaintiif's previcus lite or habits, tending te
discredit hlm, and to mitigae danmages, verp
admissible, eitlîer on cross-examinatien or ex-
atuination in cbief, andl that lie coulil uot ask any
thing tu provo the tibel truc."

lu1 this court, in Myei-s v. Currie, 22 U. C. R.
470, (stander imputing tbcft), a motion was
magie for a new trial, because RichurJs2, C. J..
rejecteil evidence of the plaintiff's general bad
character previens te the speaking of the words.
Afrer consulting the judges of the Commnu
Pleas, the judges of this court refused a. rule,
for the rensons given in the report.

In this statu o? the law we thiffi ire sholàI
discharge the rule for rejectiou of evidencc, aud
ICftvc the defendaut, if ho think proper, te endeav-
our tu bave the bliv finally setticil by a court of
Errer.

If it be necessary to decide the poit, 1 Auould
Say that 1 think te facc ef defendant pleading
spccifically the truth ef his words and entleav-
ouring te prove theni, as a. ratter of resson, if
Dlot of clear authority, stould operate t> thie
e.-clusiou of cvidence ef rumeurs ur of gt..nerat
bail chai-acter.

Wlîere a defendant pleads only net guilty, and
endenvours te Shewv that hie vins not actuý'tc'l by
any mutice or nctuai desire te injure dcft-ndftit
lie n lu y judgment, in a very differeat
position freni ont vdo deliberately places a
justification on the record. This nt once tikes
awny froni his cotiduct that palliitien which lie
Car) naturai urge on ne? guilty.

1 i inclineil te hoi, ottsadigthe
doubis expresed in flompsûn v. ýýje tîtat wiih
eu)y net guilty piended, a defendarît nîiglit be
alloîved te sheir, soiely in mitigation of damtiage5
ant te rebut the presumptien et malice, that
prier te bis utterance er a speciflc charge, it Was
a commen talk or rumeur in the neighbourbood
Chat the piaintifi' had beeti genprlly spoken of
as having donc tlie thing chnrgeil.

Thtis vroutld teud te show tisat defendant, ..ay
have acted not f-om milice, but rather frein hee.-
tessiless. If, on the ottier band, lie put ajiistifi-
caf on on record, he deliberately charges the
pliintiff iith the crime as a fâct, and 1 tIink lie
shoutlt net be pcrmitteil te resert te what could
ealy be a palliation and inication of 1tle abience
of milice. The justification çtiggeste a wholly
différent idea of defenJant's couduct, auJ 15 al-
waYi beld te nggravntc it.

GeneraI eçrîdence o? the plaintiffs bail ciaracter
fur hocety, &c , sem týt me Cu open a far sm4tclr
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