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plaintiff, in an action for damages for breach of a contract to
deliver 600 cases of macaroni.

The appeal was heard by Mereprra, C.J .C.P., RmopELL, LEN-
NOX, and MASTEN, JJ. A

R. W. Hart, for the appellants.

No one appeared for the plaintiff, respondent.

MerepirH, C.J.C.P., delivering the judgment of the Court,
said that the one question involved was purely a question of
fact, the finding of which depended mainly upon the question
which of two witnesses should be believed. A binding contract
in writing was entered into between the parties, by which the
defendants sold and were to deliver to the plaintiff 1,200 cases
of macaroni. War broke out, and the defendants thought they
should be excused. The plaintiff accepted this view, and the
parties entered into negotiations for another contract—a sub.
stituted one. The plaintiff testified that the original contraet
was reduced to one for 600 cases; the defendants’ agent, who
was said to have made this new contract, positively denied
having done so. In this conflict of testimony, the trial Judge
apparently credited the plaintiff and diseredited the agent of
the defendants. The defendants having failed to deliver the 600
cases, the learned Judge gave the plaintiff reasonable damages
for the breach of that contract. The probabilities were in favour
of the plaintiff’s view; and in one of their letters the defendants
referred to the delivery of the 600 cases as having been ‘‘con-
tracted with our agent.”

Counsel for the appellants had said all that could be said in
support of the appeal, but had an uphill and impossible task,

Appeal dismissed without costs.
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