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with the work; and, hiaving allowed it to proceed without
doing se, they can not now be heard to mnake thie claim.

The plaintiffs, in reply to the counterclaim, alleged that
the tender for the Eariseeurt school-building was put in as'
part of the tender for the Brown schoolr-building, and that
by reason of the defendants' course of dlealing with. the
Brownm school tender (which wafs said to have been u-nfair to
the plaintiffs) thiey w 'ere relleved fromn any liability with
respect to the Earlsceurt sclheel tender. As te this, the
tenders were not eoinbinied, but separate; and I refuse te
give effeet te the plaintiffs' contention iu this regard.

Another contention of the plaintifis in regard to the
ceunterclairn was, that the tender aceepted by the defendants
for the Earlseourt building, after the plaintiffs hiad refused
to si 'gn the contract, wa.s not the lewest tender, and that;
theie was improper conduet, and irregularity on the part
of the property cominittee of the defendauts in giving- the
centraet to Ilewitt & Son. As te this 1 amn unable to find,
upon the evidence, that the rnembers of the property com-
mittee were guilty of any actua1 ixupropriety. BInt, after
thie plaintiffs refitsed te execute the contractthe defendants
had made 'ap their mninds te endeaveur te hold the plaintiffs
gTood fer any loss 'sustained, and it was the duty of the de-
fendants te treat the miatter with proper care and consïcier-
atien; and, after new tenders were asked and reeeived, and
whien they saw fit te re,*ect two of themn, eaeh lower thani the
plaintiffs' original tender, it would have been only fair,
before aCCeptingl that of Iiewitt & Son, which was $,6
ighler than the plaintiffs', te adIvertl'.se again; and upon this

ground the defendants' counterclaimi faite.
'l'le plaiit'frs aise contouded thiat their teni((er was neyer

accepted by the defendants under seal, as it should have
been te make it binding. This was an exeeutory eeutract,
mnd the acceptance of the tender was not under seal, nor


