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of a weekly sum to tbe guardians of a union
for the support of bis mother : -and it was
held that the process under wbich the plain-

tiff was arrested was of a criminal nature and

flot for a debt; and that he was, therefore,
flot protected froni arrest under s. 113 of 12
and 13 Vic., c. 106.

Blackburn J. (at p. 555 of the report), said:

"The question remains, what is the nature of

the prrcess under which the plaintiff was

arrested ? What is it that the plaintiff bas

done or omitted to do? H1e is the son of a

woman who is chargeable to the parish, and

ho is of sufficient ability to support ber.

By statute 43 Eliz., c. 2, s. 7, it is enacted

that the children of every poor person not;

being able to work, being of sufficient ability,
shail, at their own charge, relieve and main-

tain every sncb poor person, in that manner
and according to that rate, as by the justices

shaîl be assessed, upon pain tlîat every one of

theni shaîl forfeit 20s. for every month which
tbeY shaîl fail therein. It was as a punis&-
ment for the disobedience of an order made
under this section that the plaintifi' was
arrested. . . . The statute niakes wbat

was a duty of imperfect obligation a positive

duty.. ..... he ofl'ence here is that
the plaintiff being of aibility would not sup-

port bis impotent relative-that is a duty the

neglect of which thougli only morally wrong
before the statute, is made a crime by the
statute."

In the same case (at p. 556) Mr. Justice

Mellor said : "lBut I have corne to the con-

clusion that the duty of a son to support bis

m~other, having been originally moral only,
was made a positive duty by the statute which

requires that in the event of the son neglect-

ing that duty, ho shali pay sucb snm as the

justices shaîl order, and then the ultimate
enforcement of that duty is carried by fixing

a penalty, and in the event of the non pay-

ment of that penalty, a punishment of pot

more than three rnonths' imprisoniment is im-

posed. That is in the nature of a pnnishment
for a criminal offence."

In Ex parte Grave8 in re Prince, L. R. 3 Ch.
Ap. 612, where a debtor was convicted under
the Otb section of the Copyright Act (25 & 26
Vic. c. 68), for violations of copyright in en-

grýavings, and sentenced to pay a fine to the
proprietor of the copyright, and in default
was imprisoned, and after bis conviction ex-
ecuted a deed of composition witb. bis credi-
tors it was held by the present Lord Chan-
celloýr, Lord Ilatlîerley, then Sir W. Page

Wood, L.J., and Sir C. J. Selwyn, L.J., that

the process under which the debtor was

arrested was of a criminal nature, and not for

a debt, and that he was not entitled to a dis-

charge. Lord Hlatberley (at pp. 6414, f45)

said : "The case of Bancroft v. Mitchell bas
tbrown great ligbt on the construction of thE

provisions of the sections referred to. Tht

Oopyright Act clearly makes that wbich thE

debtor bas done an offence against' the Iaw.
The scope of the statute throurh.

out is to inake the act done an offence ; the
penalty is b» be paid to the person injured,
but it is not to be the measure of the damagres
which, he may recover, -for he may bring hais
action and recover damages independently of
the penalty .. ..... I think, therefore,
that the arguments that the debtor escapes
by paying money, and therefore the imprison-
nment is only a process to enforce a% payment
of money, is answered by Mr. Justice Black-
burn's judgment."

Sir (J. J. Selwyn, L.J. (at page 645) said,
aftcr referring wîth approval to Mr. Justice
Meilor's opinion in Bancroft v. Mitchell,
Il"VWhether we take the letter or the spirit of
the Act, the result is the saine. If' we look
at tho letter, the words usedl are "penalty"
and -conviction," ail pointiqo, to a criminal
offence. If we look to the spirit of the Act,
wve find certain arts prohibited and tr: ated as
offences and certain penalties imposed, and in

addition to the penalty, the prosecutor tnay
recover damages by action."~

In the,.'th edition of Paley's Law and Prac-

t;ce of Sumrnar 'y Convictions, edited by H. T.
J. Macnamaî'a, Esq., Recorder of Reading, at

pp. 112, 113, the question of what is a "1crîm-
inal procecding" is treated in the following
mlanner: "'1'he question, therefore, what is a
6criîninal proceeding' as the subject of sùm-
mary conviction, depends on the manner in
which the legisiature have treated the cause
of complaint, anit for this purpose the scope
and object of the stitute, as well as the Ian-

guage of its particular enactinents, sbould be
considcred. It may be, as a genieral ride,

that every proceeding, before a magistrate,
where he bas power to convict in contradis-
tinction to bis power of making an order, is a

criminal proceeding, wbether the magistrate
be authorized, in the flrst instance, to direct

payment of a sum of money as a penalty, or

at once to adjudge the defendant, to be im-
prisoned; and it must be borne in mmnd that

where a statute orders, enjoins, or prohibits
an Act, every disobedience is punishable at

common law by indictmnent; in such cases

the addition of a penalty, to be recovered by
suinmary conviction, can hardly prevent the

procceding in respect of the ofl'ence from being

a criminal one."
T. W. Saunders< Esq., Recorder of Dart-

mouth, in bis work on the Practice of Magis-
trates' Courts, p. 58, (2nd ed.) thus expresses
himself: "Except, therefore, in criminal pro-

ceedings, whlch include an offience punishable
on summary conviction, the parties and their

husbands or svives (as the case may be) areO

eligible as witnesses on either side, and even
in crýmina1 cases the disqualification only ap-

plies to the defendant."
J. F. Stephen, Esq., Recorder of NL*ewark on

Trent, in bis work entitled IlA General View

of the Criminal Iaw or England,". sâàys: "lA

law is a command enjoifling a course of con-

duct; a comnmand is an intimation from a
stronger to a weaker rational being that if the

wcaker does or forbearstodsoe ecfe


