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THE BaNk oF ToroxTo v. FANNING.
Taz Titles.

The Btatute 27 Vic. chap. 19 sec. 4, cures all errors a8
Tegards the purchaser at a tax sale, if any taxes in
Tespect of the land sold had been in arrear for.five
Years ; this rule applies where an occupied lot has been
Assessed ag unoceupied, :

2 a suit to impeach a sale of land for taxes, it appeared
at about 20 or 30 acres of the lot were cleared and
€iced, and a barn was erected thereon, into which hay
de on these twenty acres was stored in winter, by
the persou occupying the adjoining lot under the
8athority of the proprietor ; no oue resided on the 26
fcres ; the owner was resident out of the country and
i‘a not given notice to the assessor of the township to

& ave his name inserted on the roll of the township :
"Mble, that the lot should have been assessed as occupied.

[In Appeal*—18 Grant, 391.)

. An appeal by the plaintiffs from the decree
®Ported 17 Grant, 514.
‘hJ' Hillyard Cameron, Q. C., and Snelling, for
€ appeal,
023, and Morrison, (of Owen Sound), contra.

‘uWILSON, J.— The land was sold for taxes
y €ged to have been due and in arrear for the
Carg 1857, 1860, 1861, 1863, and 1864.
X be sale wns on the 1st of November, 1865,
ot T 9 warrant, the precise date of which is
ae glven, but which it mu-t be presumed was
‘e“?d_more than three months before the sale,
¢ 0rding to the Consolidated Statute of Upper
.‘r]n"'da. chap 55 sec. 130, under whichstatute the
d.: Was made ; the warrant would therefore bear
® sometime before the 1st of August, 1865,
aving the year 1857 out of consideration for
o Present, there would not have been a portion
'ht'*xes due for five years} (s. 123) at the time
':n the warrant was delivered to the sheriff,
Vie be 29 & 30 vic. chap. 53 sec 156, or the 32
Yoy chap. 36 sec. 155, does not apply, as the bill
o ﬁlgcl on the 22ud of September, 1868, before
l;m‘;:;l()d of limitation therein mentioned had

hﬁhe sale then, in my opinion, cannot be sap-
%4, unless the taxes for the year 1857 can be
‘dered as taxes due aud in arrear at the time
® gale, .
“ley ® taxes for that year were not paid, and
thy',ere rated in fact wpon the land, but upon
t.%‘“’d. 88 vacant or noa-resident, instead of
Yoy 'Pied and resident land, as it is contended
Thd have been done.
Ay e 27 Vie. chap. 19 sec. 4, provides that if
ﬂ;,nﬂ,‘ﬂs in respect of any lands sold by the
h“ni after the passing of that Act shall have
1" U arrear for five years preceding the first
Wy ‘Or Janunry in the year in which the sheriff
by . %ell the said land. and the same shall not
W)y eled ip one year after the said sale, such
the sheriff’s deed to the purchaser of any
. m’"‘ 8, (provided the sales shall be openly
‘Pon ":'-7 sonducted), shall be final and binding
‘:f"“ ? former owners of the snid lands, aud
oy 3 persong claiming by, through or under
‘p' ® object of the statute was to make
1
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the sale valid, although the assessment may not
have been quite regularly made, or a]though
there were some otber informality or irregularity
in the way of the sale being such as would
otherwige be a perfectly legal sale, so long as any
taxes were in arrear for five years, and the land
bad not been redeemed. The re-enactment of
this clause by the 29 & 80 Vic. chap. 63 sec. 131,.
and by the 82 Vic. chap. 86 sec 130, with the
addition to it, «it being intended by this Act
that all owners of land shall be required to pay
the arrears of taxes due thereon within the
period of five years,” *(three years ¢ by the last
Act).’ or redeem the same within one year after
the treasurer’s sale thereof,” is very conclusive
op this point.

In'my opinjon the irregular or wrongful assess-
ment of thig lot in 1857 as an unoccupied or non-
resident lot, instend of its having been rated as an
occupied or resident lot,cannot nowbe impeached.

There was in fact a portion of taxes due upon
the lot for five years, and as the sale was made
sfter the passing of the 27 Vic. chap. 19. that
etatute hag given validity to the title, v;vlncb.m
my ¢pivion, might otherwise have been invalid.
It is not necessary to say what would, or will, or
mAYy COnstitute an occupant or an occupation, as
L am assuming for the purposes of my opinion that
the 1and wag occupied in 1857, and was impro-
perly assessed ns an unoccupied lot. .

If T had been obliged to do so, it is probable
my OPinion would have been upon this evidence
that the lanq was not vacant or unoccupied .

roperty,

Mowar, V. C.—During the years that the lot .
in guestion was returned as unoccupied, twenty
or thirty acres of it were cleared land, and this
clearing wag fonced; there was on the place a
bart, Which, though out of repair, was capable
of being used gs & barn, and was from year
to year useqd for storing the hay cut on this lot
and o0 the adjoining lot, by the person who was
oWBEF O tenant of the latter, and who cut the
hay 80d used the barn on the lot in question
under the guthority of its proprietor. I feel

reat difficulty in saying that this use of the lot
did not constitute a sufficient occupation of the
lot to make it improper and illegal for the assessolll'
to return the lot as unoccupied ; even thoug
when the assessor visited the lot in February or
March, there may have been no hay in the btu:g.
There are thousands of parcels through"u-d-no
country which belong to persons a..otnnll {dresl L lg
on adjoining parcels, and which it wou mrso’r
be agai0st the intention of the law for ﬂ;:e “i“cho
indolently to return as unoccupied, t ou;:I e
visible oceupation of them in_Februn"y or ) aﬁe
is not greater than that of this parce! "’;3‘ Ay
anslogous cases which were cited to us"rom ‘he
American and English reports, 88 we m;t tha
reason of the thing. seem to me to !'}pporh ;
contention of the appellants on this point. h n
which i in use during the season se:m; % mto
to be occupied within the meaning o ; eb ot,
though in winter there is no produce in the barn,

in the fields. The 19th
nd 00 person to be seen in t T
:ection of the Assessment Act¥® reqn’"::d t’l::

s80rs to make ¢ diligent inquiry;” :
P:;:iry which does oot exten.d to the o«acuplemr
:,f the adjoining lots is certainly the reverse of

diligent.
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