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Tho decision at the trial proceeded upon the finding that the
deceased had represented by his answers that his attack of apop-
lexy was five years before he made his application, whereas it was
only four yeurs, and furthor that (if the materiality of the answor
were iwportant), it was shown by the medical evidonce to be ma-
terial, because the longer the time after such an attack the less
was tho danger of another similar attack.

‘The court considered that the issue on which the trial judge
had pronounced was not raised by the pleading, and that there
was no statement twade by the decensed to the effect that the at-
tack of apoplexy occurred five years before the application.

Tho allegation of the tleadin,«: is, that he stated that he was
vonfined to his house by sickness five years before the application,
and it is averred that in truth and in fact he had been confined by
a severe attack of apoplexy within four years.

‘T'he answer of tho deceased, as pleaded, may not have-assert-
ed in so many words that the last time he was confined was five
years ago, but if that was not what it meant, it was not negatived
by the pleader’s averment that the deceased was confined within
l‘omears, aud the Defendants should have taken exception to the
pleading instead of joining issue on it.

We must treat the pleading as asserting that the deceased un-
truly represented that he had not been confined to his house with-
in five years. ‘L'o do otherwise, particularly after the battle at the
trial bas been fought on that understanuing of the issue, would
not be in tho spirit of the Judicature Act, but wouid be ¢xceeding
the strictness ot the bygone days of special demurrers, when after
pleading over, and a foltioli afler verdict, such an objection
would not have been entertained.

Then as to the proof:

It will be observed that the issue is no strictly whether the
attack of apoplexy had occurred five years before the application.
It is whether the deceased had within that period been confined to
the house by sickness. The proof, it is true, as well as the im-
portance of the statement, turns on the apoplectic attack, and the
pleader has specified that illness as the occasion of confinement to
the house within four years, and linits his proof by that pleading.
But it is not unimportant to note the exuct forin of the issue, be-
causo, in the judgment in discussion, it is said, and said truly,
that there was no siatement made by the deceased that the attack
of apoplexy occurred five years before the application. The re-
sult of the answers to the three consecutive questions: * Give
particulars of any sickness you may have had since childhood ?”
** When were you confined to the house by sickuess?”  ** Has the
party ever becn seriously ill?? may be that the confinement five
years ago was by reason of the apoplexy, but there is no state-
ment of that in so0 muny words. It was equally true as mentioned
in the judgment that the enquiry is nowhere made in the applica-
tion, when the attack ot apoplexy occurred, and the questions be-
ing general, one would not look for specific enquiries about mat-
ters that are not heard of until after the answers are given. But
the application paper must, in this as in other respects to which I
may yet advert, be looked at reasonably, and as understood and
intended to cmbody information given in good faith by the one
party to be acted upon by the others, The answers were mani-
festly intended to convey, and would paturally be understood to
convey, that the Applicant had not been coufined to the house by
sickness within five years before the application. That was an
untrue answer. It was contended for the Plaintiff, before us, that
the allegation of the defencs being that the deceased had been con-
fined within four years, and the proof falling short of demoonstrat-
ing that the attack for which Dr, Farish was cailed in on the 2nd
of Junuary, 1881, and for which he attended the patient 49 days,
or say until the 19th of February, when he discontinued his visits
because the patient was himself a doctor, actually kept the de-
ceased indoors al any time after the 23rd of February, waich was
just four years before the application, it ought to be held that the
defence was not proved. ‘That cannot be truly called a reasonable
contention, The facts to which I have just alluded would su
port, and taken in connection with the other evidence may be said
to compel, the inference of the fact that it was well within the four
years before the deceased was able to lexve the house, but that is
not esrential. ‘L'he question was the truth of the answer as to five
years. Was that substantially true, as it might have been if the
time fell some days or weeks short of the full time? Under the
old system of pleading, the traverse being of the five years, the
averment would have been that he had been confined within five
years, to wit within four years, and proof of the substantial inac-
curacy of the answer would have sustained the plea, without re-
gard to the timo laid under the videlicit. The present pleading
cannot be construed more strictly.

Now if it happened that in place of the old illness bein§ a&
oplexy, it had been a broken arm, or something from which t
recovery had been perfect, and which had no possible relation to

the cause of the death, the auswer would as I apprehend,
have avoided the boud. In other words wo have not to
inquire into.its materinlity.  ‘The insurers ask for information on
which they may base what inquiries they please before accepting
the risk, and tho contract is upon the cxpress terms that if the
answers are untrue, their liability shall not attach. ‘The agreo-
ment in this case is not distinguishable from that in Anderson vs,
FitzGerald, 4 1L L. C. 484. The corresponding part of the con-
tract in that case may be taken as stated by Parke B., at p. 495.
* At the end of the list of questions the assured subscribed a dee-
laration to the effect that the particalars should form the basis of
the contract between the assured and the company, and that it
there should be any fradulent concealment or untrue allegation
contained therein, or any circumstances material to the insuranco
should not have been fully comiunicated to the company, all the
money paid on account of the insurance sheuld be forleited and
the policy should be vold.”

The association of the words ¢ frandulent concealment or un-
true allegation,” afforded more room for construing the document
as meaning that the untrue allegation must be tainted with frand,
than can be found in the words ** untruth, evasion or concenlment
of facts ” which are used in the contract before us.

‘T'here’ is nothing that can bLe laid hold of, such as existed in
cases liko Fowkes vs. Manchester and London Assce. Assn. 3 B.
& 8., 917, to modify the prima facie signification of the word
s untruth., ¢ The question is,” said Blackburn J., in Fowkes'
case, ‘* what is the meaning of the word *untrue’? Prima fucie
it means ¢ inaccurate,’ not necessarily implying anything wilfully
fulse.’” Cazmore vs. British Equitable Assce. Co., 6 C.B. 1. S,,
437, the subject is very fully illustrated, as it is in numerous other
cases, wany of which were cited in the argument.

‘T'he circumstance that the attack of apoplexy occasioned the
confinement of the deceused to the house at a later date than five

-ears before the application, forms the only direct bearing of that
iliness upon the issue. _Tho discussion which occupied much of
the time at the trial, and on the arguments as to the greater pro-
babiiity of a recurrence of the maludy after an interval of only
four years than after the laiso of five, does not become important,
unless the materiality of the answer and its materiality in re-
lation to that particular malady hies to be decided.  In my opinion
we have not to consider the subject in that aspect. If it were
otherwise, I should not consider the finding of Mr. Justice James
open to objection, nor do I understand a different view to have
prevailed 1n the full court, the decision proceeding upon the more
technical objections.

Upon tbese grounds I think the judgment for the defenduents
should be restored.

This being so it is not necessary to examine closely the other
questions dealt with by Mr. Justice James. I have not failed to
give alention to thent, and I may say generally that I see no
reason to differ from him in his conclusions.

The principle which makes the truth or untruth of the
answers under & contract like the one befqre us, the matter to be
inquired into, irrespective of the motives of the applicant, does
not require or justify so narrow aund literal a reading of the
answels as to give them an effect which cannot have been in-
tended by the parties. The questions must be read in the light of
their apparent purpose, and if a question is ambiguous it must be
understood in the way that will best sustain the answer. These
principles will be found applied anc illustrated in the judgment
of the Judicial Committee of the Privy Council in Moore vs. Con-
necticut M. L. Ins, Co., 6 app., cas. 144. One cannot read tho
questions in this case without observinﬁ that like some of those
observed upon in Moore's case, their literal meaning wust bo
qualified in some way. For example, in one of thuse which it is
asked if the applicant has had or been afficted since childhood
with any one of a list of complaints, including cough and spitting
or raising of blood, it is obvious that those words are not to bo
understood in their largest sense. Moore's'case is direct authority
for this. So when the age of the applicant and the date of his
birth were asked, the duplicate question asking only the same in-
formation in two forms, the inquiry must be for purposes of
keeping within the Company’s rules as to insurable age, and to
govern the rate of premsium.  For those purposes no note is taken
of the fraction of a year, and whether in this case the applicant
was Lorn on the 19th of February, or the 23rd, he truly preeented
himself as & man of 50. The answer was not in my view of the
question an untruth within the meaning of the cuntract.

1 am satisfied that we should allow the appeal and with costs.

St W. J. Rirentg, O. J.—I awm of opinion that the appeal
should be dismissed with costs.

Stitoxg, J.—~I agroe with the judgment of the Couct below
a8 delivered by Mr. Justios Weatherbee (reported in N. S. 20 Reg.



