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IT la 3 SJE MÀOIpMC)U:

Thao decision at the trial 1iroccedcd upon tho iiadinz fint tho
decensed lind rcp)rescntedl by bis ailswcrs Liat is attack of apop-
lexy was livo )-cars beforce madeUI his applicationa, wlaerpas iL wias
ouly llour ),cars, aud furthor tlaat (if the saateriality, of tho answer
were iniportutnt), iL was sbown 'jy the iedical evidonce to be na-
terial. bieause tie longer tho Uie aller suit ant attack tlao less
wvas Uic danjger oÇ anothcr siiiiilar attack.

ThIe court coîîsidered that the issue on wlîîch tho trial judgo
liait îronotined was flot raised by the pleauintr, and that ilîcre
was noe ttatcnient nuade byý the dlcceused to tho flect tlînt tlic at-
tack of apoplexy occurred ilvai ycars beforo the application.

The ai le atioll Of tbo îIleaàill-c is, that hoe StatCd tht 11o %Vas
confincd tobi bouse by 8ickness ive ycars beror the application.
and it is averred thit in truth And lin fact hoe liad been conlined by
a severo attaek of ftpoplexy witbin four Yeats.

Thei answcr of tho deccased, as pleadcd, nay nlot lîavo-asëcrt-
ett in so niany words that the Iast Liane ho wns confined was live
y-cars ago, but if that was nlot wbat it mentt it was flot iacgativeal
by the pleader*s averment that the deceased was confiaied within
four eats, sud the 1)elendants should baye taLen exeption to the

plaiginstead of join ing issue on it.
Woe must treat the pleadin- as asscrting that Vie decensed un-

truly representcdI that bc bad not been coaîlined Io bis bouse witb-
in fivo years. To do otherwise, particularly after the battie at the
trial bas been foufflt an that understanuing of the issue, would
nlot bo in the spirit of the Jaîdlicatture Act, but wouid bc .xcecdling
the strictness of the bygono days of special clemurrers, whcn aller
plending over, and a f'oltioli aflcr verdict, such an objection
w'rnld net hiave been entertaiued.

Then as to the proof:
It will be obscrved that the issue is îîoa strictly whether the

attack of apoplcxy liad occurrcd five vears beforc tho application.
It im whether the deoeaaed bad within-that period been contined to,
the. bouse by sicknepa. The prouf, iL la truc, sas well as the iian-
plortance of the ;tatenient, turma on thea apopleeLoc attack. and the
picador bas spccified that illness as the occasion or confinement to
the itouse within four years, and linaits bis proof by that plcading.
But it is nlot mimperlant te ilote the exact forit of the issue, be-
cause. in tihe judgaicnt in discussion, it is said, and said truly,
tuaL thero îvas no siatenient ruade by thie deceased that the attack
of apoplexy occurred lave years before the application. 'l'ie ras-
suIt of the answers to thie tiîre concSeutive questions: -Givo

îariuasof auy sickness you nîay have had aince chidbood Pl'
l-Wblcn'wero you con fined ho the btouse by sickncss?Il IlHas the

party ever beenbseriul iii ? naay be that the confinemient five
years ago was byra ofo the apoplexy, but there ls no stahe-
iaient of that in seiniany wrds. It was e<jually true as iîientîoncdi
in the judgitaent that tuhe ciaîquiry is novlaere miado ia the applica-
tion, when the attack ou npopiexy occurrcd, rind the questioens be-
ing general, une wou!d not look for siteciflo enquiries about maL-
tera that arc flot board of util after the aîîswers are gîven. But
the application paper niust, in this as ini otiier respects to wlîicb I
îaaay yet advert, be looked nt reasonably, and ts uaaderstoed and
iawended te cnsbody information given in good faith by the one
,?art te acted upoa by the others. The answers were nînîti-
lustiy intendcd te convey, aud would maturally be underbtood to
convey, that the Applicant lîad nlot been caufiniNd ta the house by
sicknesa within Cave 3years befote tbe application. That was an
ufittue aîaawer. It wau centended for te I>inhtîff, belore us, that
the. alicgation of tbe ciefenma bcing that the dcceased iîad been con-
fined wîtbin four years, and the proof falling short of deinonstrat-
ing that the attack for which Dr. Farish was caallcd in on the 2nid

o! aaury,1881, and for which ho attended tie patient 49 days,
or say u t e ti.9th of Fcbru-try, when b.e discontinued bis visits

b:seausne uathe patienat was hiniself a doctor. acîuaiiy kept the de-
ceased indoors at any ime aller tbe 23rd of February. w:aich was
just four ycars before thie application, iL ought te b. hcid that the
defeuce was net proveul. That cannet b.s truiy called a reasonablo
contention. Tiie facta ta wlîich 1 bave just, alluded îvould sup
port, anud taken in cannectian with the otlier evidenoe niay be saad
to conipel, tie inférenice of taie fact that it wus well within the fouir
years before the dceasca was sab!e te ltave te hanse, but that is
uet esmentiai. The. question was the truta et the answcr as to lave
years. Was that substantiaiiy truc, as it iiiight have been if the

ime (.11 somle days or weeks short of thc full tiaaîc ? Unider the
old aystein o! pleading. the traveràe being ot the liv. ycars, Uic
avernient would bave been that be had biena coaîfined within Cave
years. te, wit within four years, and lirono thf siubstantial mnac-
curacy of the. answer would have sustained the piea, wilhot vc-
gard te the Laie laid under thie vîdelicit. Tii, present pleading
cannot b.e construed more strictlY. oNow If iL happened that in place of Uie aid illaies hin atoplexy, It had been a brinken aran, or somclbhing frait, whichtho
Tecovery had been perfet, and which had no possible relation to

tlie cause of lthe deati, the niswer wvoîîd as 1 aî>pachend,
have ruvoided tie bond. Iii otlacr words wu have not te,
itîquire itoýits iantsriality. The instirers ask for iaiforaaîatioa oaa
wiil tlaey nia y base wliît iliquirica tiacy picase before :accepting
the risk, andl tac cotatract is tapot the express terrais tiat if te
auiswers are utîtrale, titeir linbulity shal tiot attach. The agreu-
nient In titis case is not distinîguisliablo front titat in Anadersou vS.

Fizc:b,4 IL. L. C~. 484. 't'lie cotrcslpoîaingý part of the cota-
tract fi titat case îîîay be taken ns stateal by 1>arke B., at 1). 495i.
"At tio enda cf Uie uls of questions the assaîrea saîbseribetI a doc-
laration to theu cifft tliat the puartictîlars shilal foran the basis of
hlic coaîtract betwecn Uic assurcd anda the conipany, and tiaat if
tiiere aboaild bc nny fradaîlent conceainient or untrue allegatioti
cantained. tiacreiti, or an y circunislances inaterial to thae insuranco
:bbould îlot have beei Laully conîtnicateal tu the coiiipanîy, ail the
11,îoaîy paid oii accauint of the insurance slîeaaldli brleiteal anad
hIe piblicy shouid bc volal."

'fiai associntion ef the wvords Il fratilulciat coniniîeit or tun-
truie ailegation,l' affordeal amure monat for censtraîiig the docuament
as uuleauig that thte untrue allegation illust bu tainieul witil fraia,
titan cati be fouaîd in the words aI ntruth, evasioli or conceailea
.f tac'ts I whiela arc used in the colîtract before us.

'reis iiotiig tlîat c.an bc laid bold cf, sucla ag existeil in
cases liko Fowkes vit. Manchiester andl London Assce. Âssn. 3 B1.
& S., 917, to, îaadify thei prillia« facie signification of the word

Iuntraîitai.1 IlThe quetion is.1" said Bllackburn J., in Fowkes'
case, Ilwlîat is thc îiaeaning of thec word tauntrue? P Primîa fircie
it aaîans ' inaccurato,' nlot iîeccsarily iiplyiaug anyhliiat wiifuiiy
fatlse."1 Caviîore vs. British Eajuitab le Asace. Ce., G C. B. IL. S.,
437, Lie subjeet is very fuliy illustrateal, as iL is in nunicrous othier
eases, iuany of wbica were cite'] in tic argument.

The circunistance tint the attack cf apoplexy occasioncal the
confinemaent of the dcSase']I te h ouse nt a later date thian Cave
ý-crs beore the application, formas the oîîly direct bcaring of that
îIiness lapon thie issue. Tho discussion wl icb occupica lnch uf
the tinle at the trial, and] on flic argumient" as te thae greater pro-
batbi*io.y of a recurrence of the nîalady aller an interval cf only

for ears than afler the. la pse af tivo, dees îîot becoio important,
unless Uhe niateriaiity of tuie answer ai' its niateriality iu re-
latiota tethatlparticular nialady lira te bedecideal. Inuiay opinion
we have net ta consider the subict in that aspect. If it wec
otierwise, 1 shoull îlot consider ihle finding of Mr. Jaustice James

0pa ta' objection. nier do I îndrstaid a different vicw te avu
pevaicd in tie fuîl court, tho decision procceding tapon tae more
uecnical abjections.

Upen these grounds I tbink the jualgiaient, for the de-feiidnnts
should lbe rcstored.

This being se lt la net nccesstry to examine close' y thîe other
questions deait with bS Mr. Justice James. I bave nlot faileal to
give attention te tient, and] I may say generaiiy that I sec ne
rcason te differ frontî hlim la bis conclusions.

The larincipie whicb niakes Uic truth or uaatruta of te
answcrs under r- contract liko the ane befQre us, the niatter ta ho
iiquired into, irresaetive of the nietivâ o e! b applicant, dues
not require or justify so narrow andi literai a readiaag o! the
answeas as te give thent an cifeet wbicb cannat bave been lu-

un(lrta in thowyattwl etssantt nwr hs
principle wiib founl appli' anlilsta n- th jatdgmat
of he Judicial Coem ittee of Uic Privy Counc il i Maor vs. Cou-
qutestions in titis case withat oba-ing that like soiate or tatas.

q a"i insne way Fxan ape, one e thos whih it la9
aed ifte apiln ashdobenilita siiecilhowib n e of aoito'eai~an illustaina c eb ana sphta
orriint !blo.i lae e b s t a ha e wor re flT te b

Snerv to in heir cag asse, More's a dectn tost
qufo tnuste whayte. Fo! exmpliant anf tue dateh et bis
biaser if '] the dup.icn at b ail o n ailingeî aie saie In-
fritatin elle twa lof omlb.inuiry îautn b. for an. spipo o
or raping ofii tod Cumays ruleos asit te inarab ae, n te 
gaversti teir o!re prenuin. Fortoe hapse s nirnote ataken
ofi Lbi. fractio n ! e a ar ofa wther pin ts asdtee L ofphii
ias boraskud,9t !Fearo the du3rdt qusto aLrn uly heusaute in

Iiefo sato i o forme tiie wr a inquiny mitew e ofc

quiestiona an santruth witbln the aueaning o! the cuntract.
1 arn stisfietl that we alaoald allow thie appeal aaad with calta.
Slut W. J. RiÙrc, 0. J.-I saut o! opinion that Lb. appeal

aboul'] lx disniissed wlth cets.
STI(OXG, J.-I S"ro with Lh. jaidgillnt ef tii. Caurt bolow

as del ivere'] by Mr. Justice Weatherbec (reportel ln N. S. 20 BP.


