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tiff's assignor had contracted with the defendant for the pur-
ohase of the :dfendant 's stock in a certain railway for
$10,000,000, and on receipt of that sum. the defendant was to
transfer his stock. The agreemnent also, provided that bonds were
to be issued by the company to the amount of $1.1,000,000, part
of which thé vendor, as a creditor of the"company, was benefi-
cially entitled to, and which he agreed to transfer to the pur-
chaser on payxnent of the purehase nioney. Tie purchaser under-
took to have the bonds prepared for execution hy the coinpany.
$250,000 was paid down by the purchaser as a deposit, whielh it
was agreed was to be forfeited as liquidated damages ini case he
made default. The purehaser, or bis assigns, neyer delivered the
bond& for execution by the company, and mnade default in pay-
ment of bis purchase money. Wbereupon the defendant clainicd
t-hat the deposit was forfeitcd, and the subject-matter of the

* contract was subsequently sold to other persons. The plaintif!
* claimed that both parties had niade default, because the bonds

had flot becn delivered as stiI)ulated for, and therefore that he
î was entitled to recover back the deposit, but the Judicial Coin-

niittee of thle Privy Council (Lords Macnaghtec:i, Dunedin and
Collins, and Sir A. Wilson) iwere of the opinion that thec plaintif!,
or those through whom he elainîed, were responsible for the non-
delivery of the bonds, and therefore were flot able to rcly on their
non-delivery as an excuse for their flot carrying out the contract,
and therefore that the action failed and wvas right]y disrnissed.

EXCHEQtER. COUIRT 0F CND-UIDCINA~IAT-
ACTION TO ENFORCE MORTGAGE 0F S!UIP-COJNTERCLXM 0O
BREACII 0F CONTRACT.

Bowv v. The ()amosîtn (1909) A.C. 597, was an ation in remn
commenced in the Exchequer Court in British Columbia to en-
force paynient of a mortgage on a ship, which though given ini
respect of the price, was expressed to be niade in consideration
of rooney lent. The defendants set up by way of equitahie (le-
fence pro tanto, a dlaim for damages for breaeh of the contrt.ct

* for building thec ship. The local judge in 1'ritish Coluinhia held
* that the Exchequer Court had jurisdiction to deal with sucli a

claim, and his decision wvas afflrmed by Burbidge, J., and sub-
sequently by the Supreme Court of Canada. The Judicial Coin-
m -ittee of the Privy Couneil <Lords Loreburn, L.C., and Lords
Ashbourne, James, Gorrel and Shaw), however, came to the con-
elusion that the Exchequer Court bas no juriediction to entertain


