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The appeal camne on for hearing on the 11th January, 19
before FALCONBRIDGE,, C.J.K.B., 1IIDDELL and LATCHORD, JJ

A. J. iRussell Snow, K.C., for the plaintiffs.
Frank McCarthy, for the defendant Cooper.
C. Garrow, for the defendants the Trustees of the Union Pr

byterian Church.

At the hearing the Court suggested that the piaintiff8 ahoi
be given an opportunity to do the work for which they claime(
lien. This was acceded to, by the defendants without abando»i
any riglis as to, costs. The further hearing was adjourned, a
the work was donc to the satisfaction of the defendants.

The question of costs was then argued by the same eounsel.

The judgment of the Court was delivered. by RIDDELL, J.
I had occasion recently to consider the proper disposition of Co
in such a case, Dodge Manufacturîng Co. v. Hortop Mî1ling C
14 0. W. R. 3, 115, 265, where it is said (p. 4) : " I think that 1
plaintiffs should not have brought this action at the tiine it -Y
brought; that the offer. . . of the defendants ta aeeept 1
machine, upon heîng allowed their damages, should not prejud
themn on the question of costs. The order will, therefore, be t]
the plaintifs . . . pay the defendants their costs of acti,
reference, and this'motion; such costs to be set off against i
amount to be paid.> A motion was madè for leave to appeal, ai
alter full argument and consideration of the autlioritie8, this lei
was refused: p. 115. A Divîzional Court dismissed an app
fromn the order for costs: p. 265.

Ail the relevant authorities are set out on p. 115; and, after
consideratio 'n of these and of the principles whicli should gov(
the award of costs, I amn of opinion that the proper rule is il
down in the Dodge ease.

The plaintiffs, then, will pay the costs of all proceedings,
cluding the coets of this mnotion-the defendants to be allowed
retain such costa from any sum. payable by them to the plaintiffs

1048


