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COURT OF APPEAL—-CHA‘MBERS.
ROTHSCHILD v, SILVERMAN.
Appeal—Leave to Appeal to Court of Appeul—FimI,ing of Trial Judge.

Motion by plaintiff for leave to appeal from ordel‘.of fi‘
Divisional Court (Globe, 8th J anuary, 1902), affirming judg
ment of STREET, J, !

C. Millar, for plaintiff.

JH. Clary, Sudbury, for defendant,

Moss, J.A.—There is no dispute as to the law; it is solely
a question of fact. The tria] J udge found against the
plaintiff’s testimony, and his conclusion should not be dl:‘
turbed, and it involyes g finding that the release of the Ju(_iq;.
ment, to set aside which this action is brought, was a ffnl
transaction. The Divigiona] Court agreed with the tr]lat
Judge, and under the circumstances g further appeal ough
not to be sanctioned. Motion refused with costs.

Clary & Parker, Sudbury, solicitors for plaintiff.
McVeity & Culbert, Ottawa, solicitors for defendant.

Farcoxeriper, C.J. JANUARY 131H, 1902

TRIAL.
ADAMS v. CULLIGAN; HOWE v. CULLIGAN. :
Master and Servant—Negligence of Master—Mine—Defective M achZ';
ery—Improper Means of Ascent and Descent—By Ladders—

Common Ore Bucket—C’onlributom/ Negligence of Workman—"

: : o
Fatal Accident Act—Deatn, of Widow of Deceased after Activl
Brought, j

McHugh v. @. T. R. Co., 32 0. R. 234, 91 C. . T. Oce. -
581, followed.

Actions at common law and under Workmen’s Cor‘npenjac;
tion Act, against the defendants Culligan and Gilchrist, Wj‘»;r
are the owners of a mine in the Rainy River District, o
damages for causing by their negligence the death of (;he
Adams, the son of the plaintiff Adams, and one Howe, e
brother-in-law of the present plaintiff Howe. The Ho 2
action, as originally brought, was in the name of Aurfc)he
Matilda Howe, the widow of the deceased miner, and i
only person entitled under R. . 0. c. 166, s. 3. Pending 5
trial the plaintiff, A. M. Howe, died, and the action W,‘_
revived in the name of her brother-in-law, who is the admll‘l
istrator of her estate. By order of Court the actions W‘”g
consolidated, but it was provided that the damages shouls




